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B KXYPHAJIE [IIVBJIMKVIOTCA CTATbBM 11O  CIEAYIOIIMM  HAVYYHbLIM
CIIEIUAJIBHOCTIM:

5.1.2. [Ty6nmmuHO-TIpaBOBBIE (TOCYJAPCTBEHHO-TIPABOBEIE) HAYKH

5.1.5. MexayHapoJHO-TIpaBOBbIE HAYKH

TIOPSJIOK PACCMOTPEHUS CTATEN

Bce npencraBieHHbIE PyKOIIMCH EPBOHAYAIBHO MPOBEPSIOTCS PENAKIMEN HA COOTBETCTBUE
TeMaTUKe >KypHajia M MPOBOAAT TPOBEPKY Ha OPUTMHAIBHOCTH (C  HCIOJIb30BAaHUEM
COOTBETCTBYIOIIMX MPOrpaMMHO-aNMNapaTHbIX KoMIUiekcoB). [Ipomenmme 53TOT 3Tam CTaThU
[IEPEAAOTCS HA AHOHUMHOE PELICH3UPOBAaHUE YIEHAM PEJAaKIIMOHHON KOJUIETUU WIH ITPUBJICYECHHBIM

BHEUIHUM HKcriepraM. [Ipu yclioBUU MOJIy4eHHs MOJOKUTENIbHBIX peleH3ui 0e3 3aMedyaHuil 1o



CYILIECTBY HCCIICAOBAHUS CTAaThsl MPHHAMACTCS K MYOIHKAIMH, BKJIIOYACTCS B PEIAKIMOHHBIH
nopTdesb U pa3MenaeTcs B 04epeTHOM HOMEPE JKypHAa.

Hayunsriit sxypHan «Science and knowledge integration» 3anumaercst myOnuKaiuei HayqHO-
MPaKTHYECKUX HCCIICJOBAHUI B COOTBETCTBUU ¢ HOMEHKJIATYPOHW HAYYHBIX CHECHUAIBLHOCTEH, 110
KOTOPBIM HPHUCYKIAIOTCS YUCHBIC CTCIICHH.

Hamr »xypHam cTpeMuTCs CHeiaarh MpOLece IyONMKAIMd MaKCHMAabHO YIOOHBIM IS
aBTOPOB, TIOATOMY JIONYCKACT Pa3UYHbIC BAPHAHTHI OQOPMIICHUST OMOIHOTPadhUIECKUX CCHUIOK U
CITUCKA JIUTEPATYPBHI.

Crniucok ucrounnkoB opopmisiercs mo ['OCT 7.0.5-2008 u npuBOAUTCS B KOHIIE CTaThU MO
3aronoBkoM  «CITUCOK HMCTOYHHMKOB». IIpM 3TOM JIOMyCKAIOTCsA — CleAyiome (HopMaThl
oubarorpauUecKuX CChUIOK:

- BHyTpuTekcToBbie CChUTKH (10 cTaHaapTy APA)

- [Moacrpounsie cepuiku (o 'OCT 7.0.5-2008)

- 3arekcroBbie ccoliku (o 'OCT 7.0.5-2008)

MBbI Ipe0CcTaBisieM aBTopaM r’MOKOCTh B 0pOPMIIEHHH, YTOOBI MUHUMH3UPOBAThH
OrOpOKpaTHYECKUe Oapbepbl U COCPEIOTOUUTHCS HA COACPIKAaHUN HAYYHOTO HCCIICTOBAHUSI.

I'maBHOE — eaMHOOOpa3ue BHYTPHU CaMOH CTaTbhu.

ITJIATA 3A ITYBJIMKALIAIO
Penakuus He B3MMAET ¢ aBTOPOB IUIATY 3a MIOATOTOBKY, Pa3MELIEHUE UM 11€YaTh

MaTepHaloB.

[Ipy ucronbp30BaHUM OMYOIMKOBAHHBIX MaTEpPHUANIOB JKypHana cchuika Ha «Science and
knowledge integrationy» o0si3atenbHa.

Ilonmnas mnmm gyacTuyHas nepencuaTka MaTepruaIoB NOITYCKACTCA TOJIBKO IO IMHCbMEHHOMY
pa3pelIeHUI0 aBTOPOB CTAaTEW WIIM PEIAaKIUH.

Touka 3peHus peJakluy He BCET/1a COBNAAAET C TOYKOM 3peHHs aBTOPOB Iy OJIMKAIIHA.

) e | Koutenr nocrymen mopx smrensueii Creative Commons Attribution 4.0 License.
The content is available under Creative Commons Attribution 4.0 License.
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5.1.2. Ily0sim4yHO-IpaBOBbIE (TOCYAAPCTBEHHO-NIPABOBbIC) HAYKH

Hayunas crates

VJIK 347.962.6

OTBETCTBEHHOCTH CYJIEH KAK SJIEMEHT UX IIPABOBOI'O
CTATYCA

Ilcappac Xapuc, Ph.D., llIkosa npaBa, CayTreMnTOHCKUI YHUBEPCHUTET,
CayrremnToH, BesimkoOpuranus, psarrhk@mail.ru

AHHOTALMSA

B cratse paccMarpuBaeTcsi BOMPOC OTBETCTBEHHOCTH CYJICH B KAU€CTBE OTHOCUTEIIBHO
CaMOCTOSITEJIbHOTO ~ HampaBieHusi ucciaenoBanuii. IlepBoouepenHoe BHUMAHHE
YIEIEHO OCMBICIICHUIO CIEIU(UKU CTaTyca CyJIeH U OT/ICIbHBIM MOJIOKEHHUSIM 3aKOHa
0 cTaTyce CcyJiei, Ha OCHOBAaHUU KOTOPOTO BBIJIEIIEH Psii 0COOEHHOCTEN, OTIIMYAIOIITIX
CyJeil MO CTaTtycy OT JOJDKHOCTHBIX JIMIl MHBIX OPraHOB T'OCYJapCTBEHHOW BIIACTH U
rOCyJIapCTBEHHBIX OpraHoB. B 3Tol dYacTu wucCCleOBaHUS aBTOP OINKCHIBAET
OTBETCTBEHHOCTh CYJI€d OJHOBPEMEHHO W KaK YaCTHBIA CIIy4yall NOpPOSBICHUS HX
0oco0oro craTyca cyziei, 1 kak (heHOMEH, 0O0YCIOBICHHBIN APYTUMHU COCTABJISIIOIIIUMHU
UX cTaTyca. B yactu paccMOTpeHUs TEOPETUKO-TIPABOBBIX M 3aKOHOIaTEJIbHBIX OCHOB
MHCTUTYTa OTBETCTBEHHOCTH CYJI€ OTMEYAIOTCSl YTOJIOBHAsl, aJIMUHUCTpaTUBHas,
JTUCHUIUIMHAPHAS, KOHCTUTYLIMOHHAs, TPAXKIAHCKO-TIpaBOBass W  ATHUYECKas
OTBETCTBEHHOCTh M TIPEJICTABIACTCS 3aKOHOJATeIbHas 0asza, obecrmeduBaroas Mx
peanu3anuioo. B 1leHTpe BHHMaHUST aBTOpa HAXOMAATCS OTICIbHBIC MPOOIEMBI
MPaBOBOTO  PETYJMPOBaHUS OTBETCTBEHHOCTH cyjaell. Cpeau HUX BOMPOCHI
COOTHOILICHHS]  JUCUUIUIMHAPHOW M  ATUYECKOM OTBETCTBEHHOCTH, BOIPOCHI
COpPa3MEPHOCTU HaKa3aHUH 32 BEBIHECEHUE 3aBEIOMO HEMTPABOCYIHOTO TPUTOBOPA WITH
MHOTO CyneOHOro akra, BONPOCHl HE  (YHKIMOHUPYIOUIETO  HMHCTUTYTA
aIMUHUCTPATUBHOW OTBETCTBEHHOCTH cylel. [IpoaHanu3npoBaB IepeUnCICHHbIC
po0JIeMbl, aBTOP MpeJjiaracT HEKOTOPhIE MEPHI M0 UX PEIICHUIO0, TIPEATNOoJararlime

BHeceHne n3MeHeHuii B YK P@O, KoAll PO u Koxnekc cynelickoi 3TUKH.



KiarueBble cJioBa: AJIMUHUCTPATUBHAsA OTBCTCTBCHHOCTL CyIAbH, NUCHHUIIIIMHApHAA
OTBCTCTBCHHOCTL CyIAbHU, MHCTUTYT OTBCTCTBCHHOCTH cyz[eﬁ, IIpaBoOCyaucC, CTATyC

Cyzeil, CyJibsl, yrOJIOBHAasi OTBETCTBEHHOCTh CYAbU

Crates moctynuia B penakmuio 31.03.2025, omoOpena mocie pereH3upOoOBaHUs

08.05.2025, npunsita k myonukanuu 12.06.2025.

Original article

THE RESPONSIBILITY OF JUDGES AS AN ELEMENT OF THEIR LEGAL
STATUS

Haris Psarras, Ph.D., School of Law, University of Southampton, Southampton,
United Kingdom

Abstract

The article examines the issue of judicial responsibility as a relatively independent area
of research. Priority attention is given to understanding the specifics of the status of
judges and certain provisions of the Law on the Status of Judges, which highlights a
number of features that distinguish judges by status from officials of other public
authorities and government agencies. In this part of the study, the author describes the
responsibility of judges both as a special case of their special status as judges and as a
phenomenon caused by other components of their status. Regarding the consideration
of the theoretical, legal and legislative foundations of the institution of judicial
responsibility, criminal, administrative, disciplinary, constitutional, civil and ethical
responsibility are noted and the legislative framework for their implementation is
presented. The author focuses on certain problems of the legal regulation of the
responsibility of judges. Among them are the issues of the correlation of disciplinary
and ethical responsibility, the proportionality of punishments for the imposition of a
knowingly unjustified verdict or other judicial act, and the issues of the non-

functioning institution of administrative responsibility of judges. Having analyzed the



listed problems, the author suggests some measures to solve them, involving
amendments to the Criminal Code of the Russian Federation, the Administrative Code
of the Russian Federation and the Code of Judicial Ethics.

Keywords: administrative responsibility of a judge, disciplinary responsibility of a
judge, institution of judicial responsibility, justice, status of judges, judge, criminal

responsibility of a judge

BBenenue

Cynbu, NpenCTaBIAIOIIAE OTEYECTBEHHYIK) CUCTEMY MPABOCYAWSA, HAJCIEHBI
0COOBIM CTaTycoM, 4TO cieayeT u3 HopMm 3akoHa Poccuiickoit deneparu ot 26 uroHs
1992 1. «O craryce cyaeit B Poccutickoit ®enepanun» [4] (manee takxke — 3aKOH O
craryce cyaeil). I oueBHIHO, 4TO 3TO OOCTOATENHCTBO HE MOTIIO HE CKa3aTbCsid Ha
MHCTUTYTE€ OTBETCTBEHHOCTH CYHIEH, MpUYEM KaK B MaTepUAIbHOM, TaK H B
MPOLIECCYaTbHOM ACTEKTE: MOPAIOK MPUBIICYCHUS K OTBETCTBEHHOCTH UX OTIWYEH OT
MOpSiAKA MPUBIIEYEHUS] K OTBETCTBEHHOCTH MHBIX KaTErOPUM TpaKIaH; OTIUYHBI U
COCTaBbI MTPOTUBOIPABHBIX ACSIHUN, U MEPbl OTBETCTBEHHOCTU. DTO JTA€T OCHOBAHUS
IUIS.  BBIICJICHUST BOMPOCOB OTBETCTBEHHOCTH CYAEHM B Kauye€CTBE OTAEIBHOTO,
OTHOCUTETFHO CaMOCTOSITEJILHOTO HAINpPAaBJICHUSI UCCIENOBAHUN, CO CBOEH 0CO00i
poOIeMaTUKOM.

Bompockl HWHCTHTyTa OTBETCTBEHHOCTH Cyled TpeOyloT MpPUCTAIBHOTO
BHUMAaHUS IO JABYM IMPUYUHAM: BO-TIEPBBIX — BBUJY HAJIMUMS psJia CyIIECTBEHHBIX
0COOCHHOCTEHN; BO-BTOPBIX — BBUJIY HAJIUYHWS CIHOPHBIX ACTIEKTOB 3aKOHOJATEIHHOTO
peryiaupoBaHusl.

Cneunduxka craryca cynei

YuuThiBas M3JI0KEHHOE BBINIE, OOIIHME BOMPOCHI OTBETCTBEHHOCTH Cy/eH
JOJDKHBI MICCIIEIOBATBCS. MMEHHO B KOHTEKCTE KX IPABOBOIO CTaryca, MOITOMY
paccMoTpeHue crnenuduku craTyca cyled B paMKaxX HACTOSIIEH CTaTbU SIBJISETCS
MepBOOYEPEAHON 3aaaueil. [[ng ee peanvzanuy BHUMAHUE BaXXHO COCPEIOTOYUTH Ha

HOpMax 3aKOHa O CTaTyce CyaeH.



CornacHo yka3aHHOMY 3aKOHY, 0OCOOCHHOCTH CYJIEUCKOTO CTaTyca 3aKJIIOUYEHbI B
CJIeTYIOLIEM:

- B HUIMYUU cyneOHo# Binactu (1. 1 ct. 1);

- B CAMOCTOSITEJIbHOCTA M HE3aBUCUMOCTH OT 3aKOHOAATECIbHOW U
UCIIOTHUTEIBbHOM BacTel (1. 2 cT. 1);

- B IpodeCCHOHATILHOM XapakTepe AesaTenbHocTH (1. 3 ¢T. 1), obecnieunBaeMomM,
B TOM YHUCJIE, BHICOKUMHU TpeOOBaHUs K MX 00pa30BaHUIO U KBaTU(UKAIINHU, KOTOPYIO
HEOOXOJIMMO MOATBEPKATh;

- B HEMoaoT4YeTHOCTH (11. 4 cT. 1);

- B €IMHCTBE cTaryca (CT. 2);

- B 0COOOM MOPsIJIKE Ha3HAUYCHUSI Ha TIOJKHOCTh U OCBOOOXKICHHUSI OT JOJIPKHOCTH
(cr.ct. 6, 14-15);

- B HAJUMYUU CHEIUAJbHBIX 3aKOHOAATEIbHBIX TapaHTH HE3aBUCUMOCTHU
(ct.ct. 9 m 10);

- B 0€CCpOUHOM XapakTepe cyaeHcKux moiHomouuit (ct. 11);

- B HECMEHSIEMOCTH cyneit (ctT. 12);

- B HEIPUKOCHOBEHHOCTH (CT. 16);

- 0 0CO0OM MOPSIKE TPUBJICYEHUSI K OTBETCTBEHHOCTH (CT. 16).

Kaxxnast U3 mepeuucieHHbIX BBINIE OCOOCHHOCTEHW 3acCiTy’>KMBAeT OTACIHHOTO
pPacCMOTPEHUSI, HO B paMKaxX JaHHOM CTaTbU JIJI 3TOTO HET BO3MOKHOCTEM, TOTOMY
1eJeco00pa3HO 0XapaKTEPU30BaTh TOJBKO HEKOTOPHIE U3 HUX. Tak, 0COObI MOpsIOK
Ha3HAUYCHMS CyIEW HA JOJDKHOCTh, YCTAHOBIICHHBIN CT. 6 paccMaTpuBaeMoro 3akoHa,
MPEANOJIaraeT peleHrue JaHHOTO BOIIPOCa Ha CaMOM BBICOKOM YpOBHE. B "acTHOCTH,
cyaeit QenepanbHBIX Cy0B OOIIEH FOPUCIUKIIMU PAiOHHOTO (TOPOACKOTO) YPOBHSI
Ha3zHadyaeT Ha NOJLKHOCTH I[Ipesmment Poccuiickorn deneparmu mo MpeIcTaBICHUIO
ITpencenarenst Bepxosuoro Cyna Poccuiickoit @enepainuu (1. 3 cT. 6 3akoHa o cTaTryce
cyaen).

beccpounblil XxapakTep MOJIHOMOYUN U HECMEHAEMOCTb, XapAKTEPHBIE CTATyCy

CyleH, CYIIECTBEHHO OTIMYAlT CyAed OT JIOObIX HHBIX JOJKHOCTHBIX JIMII,



3aHAMAKOIMMUX JOJDKHOCTM B T€X WJIM HMHBIX OpraHax TOCYIapCTBEHHOM BIIACTU U
rOCY/IapCTBEHHBIX OpraHax. be3ycloBHO, 3TO HE 03HaYaeT HEBO3MOXHOCTb CMEHBI
Cylei, WX TIEpPeMENICHHs B paMKax cymeOHoil cuctembl. Ho 1eioM ykasaHHBIC
NPUHLKNBL  TPEANoiaraloT MaKCUMaJIbHYI CTaOMIBHOCTh. JlaHHBIM  mOIXOJ
NPEACTABISCTCS ONpPAaBOAHHBIM, C YYETOM Y4YacTHSl B HA3HAYEHUU CYAEH HHU30BBIX
3BEHBEB CYICOHOW CHCTEMBI Ja)K€ BBICIIUX OPraHOB TOCYIApPCTBEHHOW BIIACTU U
[Ipe3unenra.

Yro KacaeTcst HEMOMOTYETHOCTH CYJIEH, TO B IIEJIOM 3Ta 0COOCHHOCTh MX CTaryca
3aKJIF0YAETCSl B OTCYTCTBUU OOS3aHHOCTEU JOKJIAbIBATH KOMY-JIHMO0 O TE€X MU MHBIX
aCmeKTax BBINNONHIEMOW padoThl. OJHAKO A3TO HE MCKIIOYAEeT OCYIIECTBICHUS
KOHTPOJIS 32 CYAbSIMH, B TOM YHUCJIE€ B YACTU COOIIOACHUSI MU aHTUKOPPYIIIMOHHOTO
3aKOHOJIATENIbCTBA, a4 TAKXKE MATEPUAJIBHOIO M IPOLECCYAIbHOTO 3aKOHOIATENIbCTBA
IPU HUCIIOJHEHUH JOJHKHOCTHBIX OO0SI3aHHOCTEH MO PAacCMOTPEHHIO KOHKPETHBIX
CyACOHBIX Je.

OcoObIi TIOPSAJIOK MPUBICUECHUS Cylled K OTBETCTBEHHOCTH MPOSBIAETCS TO-
pa3HOMY B KOHTEKCTE Ka)KJJOTO KOHKPETHOTO BHJa OTBETCTBEHHOCTH. Tak, B cdepe
peaNn3aluy yroJOBHON OTBETCTBEHHOCTH B OTHOLLICHUU CYZIEH, HAPSIAY C HEKOTOPBIMHU
JIPYTUMH KaTerOpUsMH CYOBEKTOB, YCTAHOBJEH OCOOBIM MOPSAOK MPOU3BOACTBA,
cormacHo 4. | cr. 447 VYronoBHO-MpoueccyaabHOro Kojekca Pocculickoi
®deneparuu [2] (manee Taxke — YIIK PD).

Takum 00pa3oM, MOXXHO TOBOPUTH O HAJIMYUM MHOTHX OCOOEHHOCTEM,
OTIPENICIIAIONIUX B 11€JIOM crieluduKy craryca cyaeil. U B 3Toil CBSI31 OTBETCTBEHHOCTb,
C OJTHOM CTOPOHBI, MOKET OBITh OXapaKTepU30BaHA KaK YACTHBIN CIIydail IpOsSBICHUS
ocoboro craryca cyaed; C JApyrod CTOPOHBI, OTBETCTBEHHOCTh 3aKOHOMEPHO
o0ycIIoBJIeHA IPYTUMHU COCTABIISIONIUMH UX CTaTyca.

Teoperuko-npaBoBpie U 3aKOHOAATEJNbHbIE  OCHOBBI  HMHCTUTYTA
OTBETCTBEHHOCTH Cy/ei

AHanu3  OCHOBHBIX HCTOYHUKOB  OTEUECTBEHHOTO  3aKOHOJATEIbCTBA,

YIOOMHUHAIOOUX O CyAbAX B KOHTCKCTC OTBCTCTBCHHOCTH, B YaCTHOCTH, YronoBHOIo



konekca Poccuiickoit @enepanuu [1] (nanee takxke — YK P®), Konekca Poccuiickoi
®deneparuu 00 aIMUHUCTPATUBHBIX TpaBoHapylieHUsx [3] (mamee takxke — KoAll
P®), 3akoHa o craryce cCyAeil, TMO3BOJSET BBIICIUTh CICAYIONIUE BUIBI
OTBETCTBEHHOCTH:

- YTOJIOBHYIO;

- AJIMUHUCTPATUBHYIO;

- TUCHUIUIMHAPHYIO.

OTH BUIBI OTBETCTBEHHOCTU CJIEyeT pacCMaTpuBaTh KaK OCHOBHBIC B
KOHTEKCTE UCCIEAYEeMOU TeMbl. XOTS BBIJICJICHUE UX B KaU€CTBE OCHOBHBIX €IIE HE
1a€T OCHOBAHUM XapaKTEepU30BaTh UX KaK HaOOJIee YacTo pealin3yeMble Ha MPAKTHKE.
B »TOM mutaHe nuiib AUCHUIUIMHAPHAS OTBETCTBEHHOCTh MOXET XapaKTEPU30BAThCS
KaK HanboJjee 4acTo peannzyemMasl.

[fToMmuMO TOTrO, B HAy4yHOM JMUTEparype TOBOPUTCA M O JAPYTUX BHUIAX
OTBETCTBEHHOCTH CYZI€H, @ UMEHHO O:

- TPaXJaHCKO-IIPaBOBOIA;

- KOHCTUTYLIMOHHOW;

- 3TUYECKou u mp. [8, c. 122].

OngHako  BBIIENIEHHE  ATUX  BUAOB  OTBETCTBEHHOCTM B  KOHTEKCTE
paccMaTpuBaceMOM TEMBI B OMNPEACIEHHOW MEpE COMHHUTENBHO. Tak TrpakIaHCKO-
MIPaBOBasi OTBETCTBEHHOCTh B OTHOIIECHUH CYIEW peanu3yeTrcss KaKk B OTHOILICHHUU
(hu3nYeCcKuX JUI, TpaXxaaH, a He KaK B OTHOIICHUU JTOJDKHOCTHBIX JIMII, HAJEIEHHBIX
CyAelcKkuM cTaTycoM. UTO KacaeTcsi KOHCTUTYIIMOHHOW OTBETCTBEHHOCTH, TO €€
BBIJICTICHUE SIBIISIETCSI CKOpPEE THUIIOTETUYECKHM BO3MOXKHBIM, a MPAKTHYECKYIO
peann3alnio MOXHO paccCMaTpHUBaTh CKOPEE KaK MCKIIIOYEHUE, HEWKENU KaK MPaBUIIO.

Boienenne »STHYECKOM OTBETCTBEHHOCTH, KaK CaMOCTOSITEILHOTO BHAA
OTBETCTBEHHOCTH, OKa3bIBaeTCA €M OoJiee CIIOPHBIM, BE/Ib €CIIU PYKOBOJICTBOBATHCS
MOJIOKEHUSAMM 3aKOHa O CTaryce CyAed, B YacTHOCTH, cT. 12.1, TO HapyuieHue
ATUYECKUX HOPM, 3aKperyieHHbIX B Kojekce cyneickoil 3TUKHU [5], BIeYET UMEHHO

AUCHUILIMHAPHYIO  OTBCTCTBCHHOCTD. To ecTb »dTHUYECKasds OTBETCTBEHHO CThb,



paccMmarpuBaeMasi B HAy4YHOM JIMTEpaType KaK CaMOCTOATENIbHAsA, 3aKOHOJATEJIEM B
KaueCTBE TAKOBOM HE paccMaTpUBaeTcsi U OOBEIUHSETCS C JUCLUIUIMHAPHOMN
OTBETCTBEHHOCTBHIO.

TakuM 00pa30oM, HUHCTUTYT OTBETCTBEHHOCTHU CYAEH BKIIOYAET, MPEKIE BCETO,
YTOJIOBHYIO, AJMHWHHMCTPAaTUBHYI, JHUCHMIUIMHAPHYK) OTBETCTBEHHOCTb. OTOT
[IEPEUYEHb MOXKET OBITh JOMOJIHEH KOHCTUTYLHMOHHOM, THYECKOW M TI'PaKJaHCKO-
[IPAaBOBOW OTBETCTBEHHOCTBIO, XOTsS IIOCIEAHME TpU BUAA OTBETCTBEHHOCTH
MPUHLIUIIMATIBGHONW POJIM HE WUIPAIOT, B TOM YHCIIe BBUIY CHEIU(PUUESCKOTO IMOIXO0a
3aKOHOJIATeNsl, OObEIUHSIOIIETO 3TUYECKYI0 OTBETCTBEHHOCTh C JUCLMIUIMHAPHON U
HUBEJIMPYIOLIETO IPaXKJaHCKO-IIPAaBOBYIO U KOHCTUTYIIMOHHYIO OTBETCTBEHHOCTb.

Hexoroprsie mnpodseMbl NPaBOBOI0 PeryjiuMpoOBaHUsA OTBETCTBEHHOCTH
cyaen

B. A. EdanoBa coBepuieHHO OOOCHOBaHHO 3aMEuaeT, 4YTO «BOIPOC 00
OTBETCTBEHHOCTH CYJIbH, MOYKAIYyH, OIMH U3 CAMBIX CIIOKHBIX B CTATyCE CyIbnU» [8, C.
121]. TloaTOMy paccMOTpeTh BCE acHEKThl 3TOH MPOOJIIEMaTHUKU HE MPEACTaBIsAETCA
BO3MOXXHBIM, YUYWTBIBasi Majblii 0OBEM [IaHHOTO HCCIENOBaHUSA. BymyT 3aTpOoHyTHI
JUIIb HEKOTOPBIE AaCHEeKTbl OTBETCTBEHHOCTH CyIAEH, OLICHMBAEMBbIE HaMHU Kak
HauOonee 3HaunMble. M B TepByr ouepenb cpend Bced  MpoOieMaTHKA
paccMaTpuBaEMOTO UHCTUTYTA CIEAYET BBIICIUTD YTOJIOBHYIO OTBETCTBEHHOCTD.

B Hel neHTpampHOE MECTO 3aHMMAET OTBETCTBEHHOCTb 34 «BBIHECEHME
3aBEIOMO HEMPABOCYAHBIX MPUTOBOPA, PEIICHHS WM HHOTO CyIeOHOTo aKTay,
npeaycmorpenHas ct. 305 YK PO. Mcxons u3 OyKBajabHOTO CMbIC/IA JaHHON HOPMBI,
YIOJIOBHYIO OTBETCTBEHHOCTD BJIEKYT JIMIIb TAKUE ACHUCTBHUS CyIAbU, KOTOPbIE HOCAT
3aBEJOMBIA XapakTep. B MHBIX ciydasx, KOTAa BBIHECEHHBIN CYAbEH MPUTOBOP WU
Apyrol akT ObUT MpPHU3HAH HENPaBOCYIHBIM M TPU 3TOM HE HOCHUJI 3aBEIOMO
HEIIPAaBOCYIHOTO XapaKTepa, YroJ0BHAsi OTBETCTBEHHOCTh HE HACTYNAET, HE3aBUCUMO
ot nocneactsui. [loaromy agymaercs, uto ct. 305 co3maeT yclIoBus IJis MaKCUMaJIbHO
JIOSUTbHOM IIPAaBOBOM OLICHKM JEWCTBHUM CyJE€U B CIIydae MX XaJaTHOIO OTHOULICHUS B

CBOUM CYJICUCKHUM OOSI3aHHOCTSIM, CBSI3aHHBIM C PACCMOTPEHUEM JIE]I.



Eme Oosiee NMOSITBHBIM TIPENICTABIISCTCS OTHOIICHHWE 3aKOHOMATENS K CYIbsM,
JIOTYCTUBILIMM BBIHECEHHE HE3aKOHHOTO MPUTOBOpPA K JHUIICHUIO CBOOOIBI MM YbU
NEUCTBUSL B CBA3U C BBIHECEHHEM HAMPaBOCYAHOTO aKTa MOBJIEKJIU WHBIEC TIKKHUE
MOCJICICTBUS: HAKA3aHUE 32 TAKOTO pOAa NPECTYIUICHUS, B COOTBETCTBHE C 4. 2 CT. 305
YK P®, cocrout B nuiieHun cBo0oibl Ha cpok ot 3 g0 10 net. OmHako B cirydae, Korja
HEIPaBOCYIHBINA MPUTOBOP OBLI COMPSDKEH, HAIPUMED, ¢ HA3HAYCHHEM HaKa3aHHS B
BU/JIE JIUIIEHUs CBOOOABI HA CPOK 25 jeT AMO0 MOKU3HEHHOTO JIMIIEHUS CBOOOIBI,
yKa3aHHasi caHKIUs «10 10 meT» oka3bIBaeTCs SIBHO HECOPAa3MEPHOU COJEIHHOMY, a
3HAYUT, U HECIIPABEUIMBOM.

[IpobGnema peanu3aii YroJOBHOM OTBETCTBEHHOCTH OKAa3bIBACTCS EIle
CIIO)KHEE, €CIIM YYECTh, YTO «IPaHb MEXAY CyIeOHON OIIMOKOM M YMBICIOM MOKET
OBITH JIOCTATOYHO YCJIOBHOW» [6, c. 96], a 3TO O03HaYaeT Ype3BbHIYANTHYIO TPYIHOCTD
YCTaHOBJICHHUS 3aBEIOMOT0 XapaKTepa BEBIHECEHHOTO HEMPABOCYHOTO MTPUTOBOPA WU
MHOTO CyJIeOHOIO aKTa.

[IpencraBnsgercss BaXXHbIM  3aTPOHYTh TAKXKE  BONPOC  COOTHOILCHHS
JTUCHUTUIMHAPHOW M ATUYECKOW OTBETCTBEHHOCTH CyJIEH, KOTOPBIN, KaK BBIIIEC OBLIO
OTMEYEHO, HE OTIIMYAETCS OIHO3HAYHOCThIO. CornacHo 1. 1 ¢t. 12.1 3akoHa o craryce
CylAell, B KauyecTBE JUCHUUILUIMHAPHOTO IMPOCTYIKA pPACCMATPUBAETCS BUHOBHOE
nericteue (Oe3eiicTBUE), HapyIIaKollee He TOIBKO yKasaHHbIM 3akoH, HO U Komekc
CyHercKou 3TUKU. B TO ke Bpemst HopMbl Koziekca cynenckon 3TUKU TPEACTaBIISIIOTCS
HEJ0OCTAaTOYHO KOHKpPETHbIMU. Harnpumep, CT. 6 IIaCUT, YTO «CYbs JOJDKEH CIEe0BATh
BBICOKMM CTaHJapTaM MOPAJId U HPABCTBEHHOCTW», UTO IMO3BOJISIET TUIIOTETUYECKHU
MPUBJIEYb €0 K AUCIUILUIMHAPHON OTBETCTBEHHOCTH MPAKTUYECKH 32 JIF000E esHHE,
OTKJIOHSIIOIIEECS. OT JTHUYECKUX MPEICTABICHUN Cylaed, paccMaTpUBaIOIIUX
TUCUUIUIMHAPHOE Jei0. B 3TOM BUIWUTCS HEONPENENEHHOCTh OCHOBAaHUW IS
JTUCUUIUIMHAPHOW OTBETCTBEHHOCTH cyieH, yto, nmo MmHeHuto O. B. I'eprecoBa u
A. H. leproru, MO3BOJISICT WCIIO0JIb30BaTh UHCTUTYT JTUCHUTUIMHAPHON
OTBETCTBEHHOCTH B Kau€CTBE CpeACTBa JaBieHus Ha cynei [7]. [Ipobmema oxazanus

JaBJIEHUS Ha Cylel OTHOCHUTCS K YMCIy ofHOM u3 Hauboisiee ocTprix [10]. [TorTomy



CO3/JaHME 3aKOHOHATEJbHBIX MPEANOCBUIOK JUIsl  HEONPAaBJAHHO  IIMPOKOIO
NPUMEHEHUS OCHOBAaHUM JUCIUIUIMHAPHON OTBETCTBEHHOCTH CYyAE€H MOXXHO Ha3BaTh
HEYMECTHBIM.

bonee Toro, M. U. KneanapoBeiM 0TMEYaETCS, YTO PACCMATPUBAEMBIE HOPMBI
NPEJIoNIaraloT «IpUBJICYCHUE K TUCHUIUIMHAPHOM, T. €. IOPUAUYECKON MO CBOEH
MPUPOZIE, OTBETCTBEHHOCTH 3a COBEPILEHUE YHCTO ITHYECKOrO (HE FOPHUINYECKOTO)
npoctynka» [9, c¢. 112]. U takas dopmyna AUCHUIIMHAPHOTO MPOCTYIKA CYIbH
paccMaTpuBaeTCsl yKa3aHHBIM HCCIIE[OBaTelieM Kak JAe(eKTHas, ¢ YeM CTOHT
COIIACUTHCH.

Bonpoc 0TBETCTBEHHOCTH 3a Cy[eOHbIE OLIMOKU TOXKE TpeOyeT MpUCTaIbHOIO
BHUMAaHMs, OCOOCHHO C Y4YE€TOM HEBO3MO)XHOCTH NPHUBJICYEHUS CYIbH K
JUCLHUIUIMHAPHON OTBETCTBEHHOCTH B BUJE JOCPOYHOTO ITPEKPAIICHMS IOTHOMOYNN
3a Takoro pojaa HapyueHnus [12, c. 224].

Cnemyer cka3arb M O TMPaKTUYECKHM HE(QYHKUHMOHAIBHOM HHCTHUTYTE
aAMUHUCTPATUBHON OTBETCTBEHHOCTH CYZIEH, B PAMKaX KOTOPOIO PELIEHHE BOIIPOCa O
MPUBJICUYEHUN CYIbU K aJIMHHHCTPATUBHOM OTBETCTBEHHOCTH NPHUHUMAETCS Ha
OCHOBaHMM TIpeacraBieHus lenepanbHOro npokypopa Poccuiickonn ®Penepanmu,
comnacHo . 4 ct. 16 3akoHa o craryce cyaeil. [Tpu 310 KoAIl PO He conepx ut HOpM,
JETaNbHO PACKPHIBAIOIIMX MOPSAIOK MPOU3BOACTBA M0 JieJaM 00 aJMUHUCTPATUBHBIX
MPABOHAPYLICHUSX B OTHOIICHUHU CyJeH U MPOUUX CYOBEKTOB C OCOOBIM CTaTycoM, a
JUIIb OTChIIAET MpaBonpuMeHuTens Kk Koncturymu u genepanbHbiM 3akoHaM. B To
e BpeMs B IOPUIUYECKOM COOOIIECTBE BBICKA3BIBAIOTCS MHEHHUSI O HEOOXOAMMOCTH
YpPEryIUpOBaHUsI IPOLEAYPbI IPUBJICUEHHS K OTBETCTBEHHOCTH CyObEKTOB, UMEIOILIUX
oco0Oblif craryc [11, c. 88], ¢ ueM HEBO3MOXXHO HE COTJIACUTHCH.

3akirouenmne

MHCTUTYT OTBETCTBEHHOCTH CyHEH IIOJIOH HEIOCTAaTKOB, M B LEIAX HX
YCTpaHEeHUs 1eJIeCO00pa3HO peanu30BaTh psii Mep.

Bo-nepBbIX, HEOOXOAMMO MEPEeCMOTPETh TMOAXOA K  PETyIUpOBaHUIO

OTBCTCTBCHHOCTH 3a BBIHCCCHUC 3aBCIOMO HEIIPABOCYAHOI'O IIPUTOBOPA, PCIICHHA UJIU



MHOTO Cy/IeOHOrO aKkTa, BHEAPUB MPUHIIMI COpa3MepHOCTH. HHbIMU cloBamu,
HaIlpuMep, 32 BBIHECEHUE 3aBEAOMO HEMPABOCYAHOIO MPUTOBOPA, CONPSHKEHHOIO C
Ha3HAUCHUEM TMOXU3HEHHOTO JIMIIEHUSI CBOOOIBI, 1I€JIeCOO0pa3HO Ha3HA4YaTh
aHAJIOTMYHOE HaKa3aHUe, TO €CTh B BUJIC MOKU3HESHHOTO JIUIIICHUS CBOOOIBL.

Bo-BTOpBIX, ClieayeT HOPMATUBHO YTOYHUTh OCHOBAHUS JUCIUILIMHAPHOU
OTBETCTBEHHOCTH, 4 MMEHHO KOHKPETHBIE COCTaBbI, MO KpaWHEW Mepe, B 4acTu
HapylieHus cynerickord 3thku (B Komekce cymeiickoit 3Tuku). COOTBETCTBEHHO,
NESHUSI, HE OXBaTbIBAEMbIE HOPMATHMBHO 3aKPEIUICHHBIMU COCTaBAMH, HE JOJLKHBI
BJICYb TUCIUIUIMHAPHON OTBETCTBEHHOCTH.

B-Tperpux, BaXXHO JETAIbHO YPEryJIUMPOBATH BOIPOCHI  peav3aluu
aIMUHUCTPATUBHOM OTBETCTBEHHOCTH B OTHOIIEHWUM JIWI, HAJCIEHHBIX CTATyCOM
CyldeHl, a Takke HMHBIX CyOBEKTOB ¢ 0COObIM crarycoMm, mgomnojHuB KoAIl P®

COOTBETCTBYIOIIEH INIABOU.
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KOHCTUTYIMOHHOE NIPABOCYJME U EI'O POJIb B OBECIIEYEHUU
PA3BUTHUS POCCUNUCKOM ITIPABOBOM CUCTEMBI
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AHHOTAIUA

Koncturyumonnsiii Cyn P® sBnsercs BbICIIMM 3BEHOM CYIEOHOH CHUCTEMBI,
o0ecnieunBasl peaju3alyi0 KOHCTUTYLIMOHHOTO KOHTPOJS U, COOTBETCTBEHHO,
MIPaBOBYIO OXpaHy cpopmupoBasiierocs B Poccum KOHCTUTYIMOHHOTO cTposi. OJTHaKO
BOIPOCHI MPABOBOIO PETYJIUPOBAHMSI U MPABONPUMEHUTENBHON NPAaKTUKU B cdepe
KOHCTUTYIIMOHHOT'O TIPABOCYAMUSl OCTAlOTCSd CHOPHBIMH, Ha YTO U oOpaiaercs
BHUMaHuEe aBTOpoM. B pabore paccMaTpuBarOTCsi LE€IM KOHCTUTYLIHMOHHOTO
npaBocyaus, mnosHomouns Cyna, peanuzyeMble B paMKax OCYIIECTBIICHUS
KOHCTUTYLIMOHHOTO MPABOCYINsI, OTMEYAETCA JUCKYCCHOHHOCTh BOIIPOCA O HAJTUYUHU
MOJIMTUYECKON COCTABIISIIOIIEH B KOHCTUTYLIMOHHOM MPAaBOCYIUU U OOOCHOBBIBAETCS
MO3UIMSA, NPU3HAIOMASA TMOJUTUYECKYI0 COCTABISIIOUIYI0 B JEATEIBHOCTH JTAHHOTO
Cyna. IIpu 5TOM aBTOp HCXOAUT HE U3 CUTYaALlMH, KOTOpast UMEET MECTO JIe-I0pe, a U3
MOJIOKEHUs, copmupoBaBuierocst ae-pakto. B craTtee Takke NpeanpuHUMACTCS
ITOIBITKA OCMBICIIUTh HEKOTOPBIE ACHEKTHI eaTenbHoCTH KoncTtutynmonnoro Cyna
P®, oTpaxaromye 3Ha4eHUE KOHCTUTYLIMOHHOIO MPABOCYIHs. 3aTparuBacTCsl Takas
npobsieMa, Kak BO3MOKHOCTb M3MeHeHus no3unuu Cyaa mo oJHOMY M TOMY K€
BOIpocy 0€3 CyIIeCTBEHHBIX OCHOBaHUM. B uncie npobiieM BelIENsSETCS U OTCYTCTBHE
MEXaHU3Ma MPUBEICHHS B UCIIOJIHEHHE NTocTaHoBIeHU Konctutynnonnoro Cyna. B
3aBEPILECHUH JIEJIAETCS BBIBOJ O HEOOXOIMMOCTH HEKOTOPBIX MPe0oOpa30BAHMI B HACTH

pEryaInpoBaHrsa BOIIPOCOB KOHCTUTYIUMOHHOTO IIPABOCY M.
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CONSTITUTIONAL JUSTICE AND ITS ROLE IN ENSURING THE
DEVELOPMENT OF THE RUSSIAN LEGAL SYSTEM

Grigory Lysakovskiy, Candidate of Law, Associate Professor of the Department
of Intellectual Property Law of the Law Faculty, Belarusian State University,
Minsk, Belarus

Abstract

The Constitutional Court of the Russian Federation is the highest level of the judicial
system, ensuring the implementation of constitutional control and, consequently, the
legal protection of the constitutional system established in Russia. However, the issues
of legal regulation and law enforcement practice in the field of constitutional justice
remain controversial, which is what the author draws attention to. The paper examines
the goals of constitutional justice, the powers of the Court, implemented in the
framework of the implementation of constitutional justice, notes the controversial issue
of the presence of a political component in constitutional justice and substantiates the
position recognizing the political component in the activities of this Court. At the same
time, the author proceeds not from a de jure situation, but from a de facto situation.
The article also attempts to comprehend some aspects of the activities of the
Constitutional Court of the Russian Federation, reflecting the importance of
constitutional justice. The issue raised is the possibility of changing the Court's position
on the same issue without substantial grounds. One of the problems is the lack of a

mechanism for enforcing the decisions of the Constitutional Court. In conclusion, it is



concluded that there is a need for some changes in the regulation of constitutional
justice issues.

Keywords: constitutional justice, Constitutional Court of the Russian Federation,
Constitution of the Russian Federation, human rights, law enforcement practice,

judicial practice, judicial system

BBenenue

Koncturynmonnsiit Cyn Poccuiickoit ®enepannn (nanee takxe — KC PD)
SBJISIETCS OJHUM W3 BaXHEUIIMX 3BEHbEB OTCUECTBEHHOW CyIEOHOW CHCTEMBI,
oOecrieunBasi OCYyIIECTBJICHHE CyIeOHOM BIACTH MOCPEICTBOM KOHCTHTYIIMOHHOTO
CYyIOIIPOU3BOJICTBA, YTO 3aKpemieHo B 4.4. 2 u 3 cT. 118 Koncrturyunu Poccuiickoin
®eneparnuu [ 1] (nanee takke — Konctutyuust PO). OnHako poib KOHCTUTYIIMOHHOTO
MPaBOCYIMsI B Pa3BUTUU OTCUYECTBEHHOW IPABOBOM CHUCTEMBI HEJOCTATOYHO
MPOSICHEHA, BBUIY HEOMIPEAEICHHOCTH MPABOBOM IPUPOJIBI U TPABOTO CTATYCA aKTOB,
kotopbie npuHuMaeT KC P®. [1pu aTom B HacTositiee BpeMsi CYIIECTBYET psifl Ipoliem,
BBIPAKAIOIINXCS, B YaCTHOCTH, B HeucnonHeHun mnoctaHoBieHniit KC PO,
HEMOCTOSHCTBE mno3uluii, (opmyaupyembix KC P® mno mnoBomy TONKOBaHUA
KOHCTUTYIMOHHBIX HOPM. OTO HE MONJIO HE MOPOJUTh HAYYHOIO HHTEpEca K
BBIOPAHHOM TEME.

OcHOBHafl 4aCTh

Ucxons u3 nonoxenuit c¢r. 1 denepanbHOro KOHCTUTYIIMOHHOTO 3akoHa «O
Koncrurynmonnom cyne Poccutickoit @enepanun» [2] (nanee — 3akon o KC P®), B
KA4eCTBE LIeJIe KOHCTUTYIIMOHHOTO IpaBocyaus, kotopoe ocyuectBisier KC PO,
BBICTYTIAIOT:

1) 3amKTa KOHCTUTYLIHOHHOTO CTPOS;

2) 3ammTa OCHOBHBIX MPaB U CBOOOJ] YEeTIOBEKA U TPaXKIaHUHA,;

3) obecnieueHue BepxoBeHCTBA U npsimoro aeictBust Konctutyuuu PO.

VYKazaHHBIC I HAXOJATCA MEXITy cOOOW B HEpa3phIBHOW CBSI3U, U UX

BBIJICJIEHUE POCCUUCKUM 3aKOHOJIATENIEM SIBJIIETCS BIIOJIHE 000CHOBaHHBIM. [Ipu aTOM



U pa3rpaHUuEHUE YKa3aHHBIX IIeJiel MpPEeACTaBIsETCS BeCbMa MPOOIEMaTHYHBIM,
BBUJY MX YaCTHMYHOIO COBHAACHUS NPYr ¢ JApyrom. Tak, 3alMTy CyHIECTBYIOIIETO
KOHCTUTYLIMOHHOTO CTpOS BpsIA JIK MOXHO TpEeACTaBUTh 0Oe3 oOecredeHus
BepxoBeHcTBa Konctutyninu P®. B 1o ke Bpems, BepxoBeHCTBO Konctutynun PO He
MOXET OBbITh O0O0ECIEeYeHO B YCIOBHSX, KOIJAa KOHCTUTYLUHMOHHBIM CTpOMl He
3aIIUIIACTCS.

Taxxe obOecnieuenne BepxoBeHcTBa Konctutyuuu PO wu  3ammra
KOHCTUTYLIMOHHOTO CTpPOSi HEOTPBIBHBI OT 3allUThl MpPaB M CBOOOJ 4eNOBEKa H
rpaXJaHWHA, TaK KakK, Hal[pUMEpP, YKa3aHHbIE MpaBa U CBOOOIBI OTHOCATCS K YUCIY
OCHOB KOHCTUTYUHOHHOTO cTpos (cT. 2 Koncturynmuu P®), a Koncrurymus PD
3aKperusieT 3Tu ocHOBHI (CT. 15 Koncturynuu PO).

OnucaHHBIMU BBIIIE LEIAMU BPsJ JIX MOKHO BCECTOPOHHE OXapaKTEpU30BaTh
POJIb KOHCTUTYLIMOHHOTO TPAaBOCYAMS, XOTS UMEHHO MX peajn3anusi 00ecreynBacT B
LIEJIOM OCHOBY JUISl TTIOCTPOEHUS POCCHUUCKON MPaBOBOM cHUCTEMBI. I B 3TOW CBA3M
nosHomouuss KC PO Takke SBISAIOTCA OTPAKEHHEM TOM PpOJIM, KOTOPYIO
KOHCTUTYLIMOHHOE IIPaBOCYAUE UTPAET B PA3BUTUN POCCUUCKON ITPABOBON CHCTEMBI.

CoracHo ct. 3 3akoHa 0 KC P®, B Kpyr €ro noJaHOMOYMI BXOASAT, B YACTHOCTH:

1) mnpoBepka KOHCTUTYLIMOHHOCTH 3aKOHOAATENBHBIX M  ITOJ3aKOHHBIX
HOPMAaTUBHBIX aKTOB;

2) pa3pelleHre CIOPOB O KOMIETEHIIMN MEXAY OpraHaMu BIIACTH;

3) pa3peleHue BoIpoca 0 BO3MOXHOCTH UCIIOJHEHUS PEIIEHUH HMHOCTPAHHBIX
WJIM MEXITYHAPOAHBIX (MEXIOCYIapCTBEHHBIX) CYI0B U UHBIX OPTraHOB;

4) naya TonkoBanust Koncturyunu PO u np.

[Ipy 3TOM BaKHO NMOAYEPKHYTh, YTO, COITIACHO CT. 3 pacCMaTpUBaeMoOro 3akoHa,
«Konctutynmonnsiii Cyn Poccuiickoit deneparuu permaer UCKIF0YUTEIBHO BOITPOCHI
mpaBa». 910 o3HauyaeT, 4to ne-tope KC PD amomutuueH, xots ae-dakrto Bps Ju
YMECTHO TOBOPHUTBH O €r0 anoJIMTHYHOCTH, YUYUTHIBASI OTCYTCTBUE NMPUHUMUITHAIBHBIX
pacxoxkaeHuit no3uiu KC P® ¢ mo3unuei BBICIIMX OPraHOB 3aKOHOJIATEJIBHOM M

HCIIOJTHUTEJILHOU BJIIACTH.



B KOHTEKCTE H3JI0)KEHHOTO YMECTHO CKa3arb O TOM, YTO B JIMTEPATYPE
BBICKA3bIBA€TCSI MHEHUE O TOJUTUKO-IOPUINYECKOM XapaKTEPE JEATEIbHOCTH
KOHCTUTYLMOHHOTO CYy/1a, IPHUYEM HE TOJIBKO MPUMEHUTEIBHO K POCCUICKON Cy1e0HOM
cucteMe 1 KC P®, HO W NpPUMEHUTENBHO K KOHCTUTYLMOHHBIM CylaM IPyIHX
rocymapctB. Tak, M. H. MapuyeHko NpUBOAUT TPHU aprymMeHTa B OOOCHOBaHHE
ITOJIMTUYECKON COCTABIIAIOIIEN AEATEIBHOCTH KOHCTUTYIHOHHOIO Cy/a:

1) KOHCTUTYLIMOHHBIN Cya, Oyayyd HOCUTENEM CylneOHOM BIACTH, HE MOXKET
ObITh HEMOIUTUYECKUM HHCTUTYTOM XOTA OBl BBHJy TOTO, YTO BJIACTh B JIOOOM
rOCYJIapCTBE €CTh SBJIICHUE UCKIIFOUUTEIBHO MTOJIUTUYECKOE;

2) MOJIHOMOYHSI KOHCTUTYIIMOHHOTO CyJa IIPU PaCCMOTPEHUH MHOTHX CIIOPHBIX
BOIIPOCOB HOCAT MOJUTU3UPOBAHHBIN XapaKTED;

3) mpeaMeThl cropa, KOTOpPbIE CTaBATCS IEpe] KOHCTUTYLIMOHHBIMHM CylaMu
MHOTMX TOCYIapCTB, HOCST IIOJIUTUYECKUN XapakTep, KaKk M MHOTHE LEIU
NEATEIBHOCTH KOHCTUTYLIMOHHOTO Cy[a, SBJSIIOIIAECS B 3HAYUTEIBHOM Mepe
MOJUTAYECKUMU [7, ¢. 62—63].

H. H. Tapycuna, npusHaBas Haduyue INOJUTHYECKOM COCTABISIONIEN B
nearenbHocT KC P®, ormedaeT, 4TO KOHCTUTYLMOHHOE MPABOCYAUE HAXOIMUTCS
MEXKJly MpaBOM M MHoduTUKOU [9, c. 74]. Jlymaercs, 4To 3TO AOCTATOYHO TOYHO
OTpakaeT COOTHOUICHHE IOPUIWYECKOM ¢ TOJUTUYECKOM COCTAaBIAIOIIAX B
KOHCTUTYLIMOHHOM IIPaBOCYIUU.

Bomnpoc 0 posny KOHCTUTYIMOHHOTO IPABOCYAUS ¥, COOTBETCTBEHHO, O posin KC
P® nuis pazBuTus npaBOBOM CUCTEMBI, HEPA3PBIBHO CBS3aH C ONPEACICHUEM IPABOBOM
npupoabl U 3HaueHust nocranosiieHnii KC P®. U no 3tomy moBoy 10 HACTOSIIIETO
MOMEHTA €JMHAasl MMO3UIIMS CPEAU IOPUCTOB HE CPOPMUPOBATIACH, HA YTO HEOIHOKPATHO
YKa3bIBaJIOCh B IIPABOBOM JuTeparype. Tak, B HayKe BEAyTCs CIIOPBI O TOM, OTHOCUTCS
nu noctaHoBiieHue KC P® k ucrounukam mpasa [4, c. 22; 6, c. 155], uyTto Henb3s
Ha3BaTh CIy4YailHbIM, BE/Ib 3aKOHOJATEIIb OCTABIISIET JAHHBIA BOIPOC O€3 BHUMAHUS C
MOMEHTa 00pa30BaHMsI 3TOTO 3BE€Ha CyneOHON cuctembl. Ho HEKoTOpble BBIBOABI O

npaBoBoy npupoze nocraHoBieHuid KC PD Bce ke BO3MOXKHO CIeNIaTh, OPUEHTUPYSChH



Ha wumerommecs B 3akoHe 0 KC P® HOpmBL, XOTd W C HEKOTOpPOHl JloyIed
CYObEKTUBHOCTH.

Tax, cT. 79 3akona o KC P® riacurt, uto ropunnueckas cuia nocranoBieHus KC
P® He MoxeT OBITh MPEOIOJICHA MOBTOPHBIM MPUHATUEM 3TOrO XK€ akra. 1o ecThb
JTAHHOE MOJIOXKEHHUE, C YUETOM JAPYTHX HOPM YKa3aHHOTO 3aKOHA, CBUJIETEILCTBYET 00
MMIIEPAaTUBHOM XapakTepe XapakTepu3dyemoro cynaeOHoro akra. [Ipmyem 3TOT akr
OKa3bIBAET MPSAMOE BIIMSIHUE HA KOHKPETHBIE HOPMBbI 3aKOHOJATENBCTBA, MO IOBOAY
KOTOpPBIX IpuHUMaeTcs. B atom cmbicne nocrtanoBienne KC PO ecnu Hu ae-tope, 1O,
0 KpaiiHe Mepe, 1e-(pakTo MMeeT HOPMAaTUBHOE 3HAaYeHHE. B MpoTUBHOM citydae Kak
MOXXHO pPAaCUEHUTh aKT, [PU3HAIOMUNA HEKOHCTUTYLIMOHHOW (MHA4e TIoBODs,
HE3aKOHHOM) Kakyro-Tu00 HOpMY 3akoHa M (DaKTUYECKH 3amlpeliaroiui ee
npuMeHeHne (OTMEHSIIoIHi ee)?

C. J. DbarmacapsH wu psx JApyTHX HCCIEAOBATENEd  MOAYEPKHUBAOT
MMIIEPAaTUBHOCTh M 0011e00s3aTrenbHOCTh nocTaHoBiieHnid KC P®, BEIHOCUMBIX 1O
noBoy TosnkoBaHMH HOpM Konctutynmn P®, mo noBomy KOHCTUTYILMOHHOCTU
HOPMAaTUBHBIX IPABOBBIX aKTOB, a TAaKXE OINPEACIICHUIN, MMEIOUIUX I[MO3UTHBHOE
conepxanue [4, c. 23]. DT XapakTEpUCTUKU TOXKE BO MHOIOM COJIMXKAIOT
paccmarpuBaemblie akTbl KC PO ¢ HOpMaTUBHBIMM aKTaMu, a caMy aearelbHoCcTh KC
P® 1no oCylecTBICHUIO KOHCTUTYIIMOHHOIO NPAaBOCYAHSI — C IPABOTBOPYECKOU
JEATEIBHOCTBIO 3AKOHOIATENbHBIX OPIaHOB BJIACTH.

B cBeTe U3IOKEHHOIO TMPEACTABISETCS BECbMAa WHTEPECHOM IMO3MIIMS
B. A. Kpsxkosa u JI. B. Jlazapesa, kotopsle oTMedaroT, uto npuHumMaeMoe B KC PO
pELIeHE, B YaCTHOCTH, HAIIOJIHSET IPOBEPSEMYIO HOPMY KOHCTUTYLIHOHHO-IIPaBOBBIM
CMBICIIOM, 00eCcTeuynBaeT CTAOUILHOCTh U OJJHOBPEMEHHO KOPPEKTUPOBKY ITPABOBOTO
peryaupoBaHusi U mpaBonpuMeHeHus [5, c. 24]. Henb3si He comiacuThes € 3TOU
MO3UIMEN, IO KpailHel Mepe, eclii olleHnBaTh posib akToB KC P® He ne-tope, a ne-
¢dakro, TO ectb c yuyetoM Bo3MoxkHocTh KC PO pgocratouHo cBOOOAHO

uHTEpOpeTUpoBarb HOpMBI KoHcturynnmun PO u npuHHMMaeMoro Ha €€ OCHOBE



3aKOHOJATENIbCTBA, U JaXKE KapJIUHAIBHO U3MEHSTh TOT CMBICI HOPM, KOTOPBIM MM
NPUAAETCA B IPABONPUMEHUTEIBHON MMPAKTUKE.

Henw3s He oOparuTh BHUMaHue Ha B3aAbl b. C. D03eeBa, KOTOPBI OTMETHII,
yT0 akThl KC P® no3Bossitor anantuposars TekeT Konctutyunn PO k norpedHOCTAM
poccuiickoro obmiectra [10, ¢. 21]. B 3ToM cMbICiie KOHCTUTYIIMOHHOE IIPaBOCYIUE
€CTh MHCTPYMEHT, IOCPEACTBOM KOTOpOoro OCHOBHOM 3aKOH CTpaHbl Jenaercs 0oiee
rMOKUM. A 3TO, B CBOIO O4epe/b, 00ecTeynBaeTCsa U U3MEHYUBOCTHIO MpakTuku KC
P®. Orto mogmedaer U. JI. CuTHukoBa, mumrymas O CYOBEKTHBHOM XapakTepe
npaBoBbIX No3uIMi KC P® u crnocoOHOCTH UX U3MEHSTHCS C TEYEHUEM BpPEMEHH |8,
c. 133].

N3noxennoe Haxomut mnoaTreepxkiaeHue u B aktax KC P®. Tak, B
ITocranonenuun KC P® ot 21 nekabpst 2005 r. Ne 13-I1 roBopuTcs, B 4aCTHOCTH, O
ToM, 4uT0 TipaBoBbie MO3UIUU KC P® MOryT yTOUHSATHCA MO0 M3MEHATHCS B LIEISAX
aJICKBaTHOTO BBISIBJICHUSI CMBICJIA TE€X WJIM MHBIX KOHCTUTYIIMOHHBIX HOPM, UX JyXa, C
YYETOM KOHKPETHBIX COLMAIbHO-IIPABOBBIX YCIOBHI WX peaau3alid, BKIOYas
M3MEHEHUsI B cucTeMe IMpaBoBoro perynupoBanus [3]. Takum oGpazom, KC PO®
(hakTUYECKU MPU3HAET, YTO B pAMKaX KOHCTUTYLIMOHHOTO NTPaBOCYUsI HHTEPIpETaLIUS
OJTHOM U TO¥ e HOPMBI 3aKOHA B Pa3HbIE MEPUOJILI BpEMEHU MOXKET ObITh HEOTMHAKOBA
M 3aBUCETh OT caMbIX pa3HbIX (pakTopoB. IIpuuem umenno KC PO Oeper Ha cebs
OTBETCTBEHHOCTh OMPECNSITh, KAKUM HMEHHO 00pa3oM B TOT WU WHOW TMepuon
CJIeTyeT TOJIKOBATh HOPMY 3akoHa. M gymMaeTcs, 4yTo Takas MO3MIMS CO3AAaeT YCIOBUS
JUISi BO3HUKHOBEHHUSI TPOTUBOPEYUN B CyNeOHOW TMpakTUKe M OOYCJIOBJIMBAET
HETIPEJCKa3yeMOCTh MEPCIEKTUB PA3PEIICHHUS] MHOTHX CIIOPOB.

NutepecHo Takxe, uyto b. C. D03eeB TpakTyeT coBpeMeHHYyt0 Konctutyuuto PO
HE TOJIbKO KaK CaM HOPMAaTUBHBIN TOKYMEHT, IIPUHSATHIN B PE3YJIBTATE BCEPOCCUNCKOTO
pedepenayma 1993 ., HO U Kak MOJTOpPA NECATKA TOMOB AKTOB KOHCTHUTYIIMOHHOTO
MPaBOCY/IUS ¥ TOCTETICHHO CKJIAIBIBAIOIIYIOCS KOHCTUTYLIMOHHYIO TPATUIINIO, & TAKKE
UJICOJIOTUI0O U TICUXOJOTHUI0 KOHCTUTynumoHanmuama [10, c. 21]. CoOoTBETCTBEHHO,

KOHCTUTYLUMOHHOE MpaBocyaue, B pamkax koroporo KC P® mpuHsam 3ty monropa



JIECATKa TOMOB CyJCOHBIX aKTOB, MOKHO PacCMaTpuUBaTh KaK MHCTPYMEHT Pa3BUTHUS
Koncrurynun PO 1 poccriickoro KOHCTUTYIHOHAIIU3MA.

To ecTh KOHCTUTYLIHOHHOE MPaBOCY/AHE OKa3bIBAET HEMAJIOBAXKHOE BIIMSIHUE Ha
JENCTBYIOIIEE 3aKOHOAATENbCTBO. bonee Toro, kak nonaratot C. /. barnacapss u ero
coaBTopbl, UMEHHO 0T KC P®, a 3HaunT, OT KOHCTUTYLMOHHOTO IPAaBOCYIHSI HAITPSMYIO
3aBHUCHUT Ka4€CTBO 3aKOHOIATEIBCTBA M TO, HACKOJIBKO JEHCTBEHHO W MOJHOLEHHO
OylyT UCTIOJIHATHCS KOHCTUTYIITMOHHBIE TPUHITUIIBI [4, ¢. 23].

Poslb  KOHCTUTYLIMOHHOTO TPaBOCYIWsA, TE€M HE MEHee, HE CIeIyeT
nepeoueHuBarb. M B 3TOM KOHTEKCTE pOJb KOHCTUTYLIMOHHOIO MPaBOCYAMS,
BBIPDQXKEHHAsi B HOpMax 3aKOHOMATENIbCTBA JI€-IOpPE, OTIIMYAETCS OT POJIM, KOTOpas
cinoxunachk ne-pakro: «Teopernuecku penieuss KC PO gomxHbl ObITH 0€3yCI0BHO
WCIIOJTHEHBI, HO HA MTPAKTHKE UMEIOTCS IPUMEPHI, KOTJIa PEIICHUSI HE UCTIOJHSAIOTCS Ha
pa3HBIX YpPOBHSX BIACTH HAa TMPOTSHKEHUM HECKONbKHUX Jer» [4, c. 23-24].
[lonTBepxaeHueM TOMy sBIA€TCS MHGOpPMALMs U3 MPEACTaBICHHOTO HA
oduimansHoM nopraine Munwocta Poccuu [lepeuns pemennit KC PO, Tpebyromnmx
MIPUHATHUS HOPMATUBHBIX IPABOBBIX aKTOB [11].

B KoOHTEKCTE H3I0KEHHOrO HEIb3sl HE OTMETUTh, uTo «KC P®D sBnsercs
€IMHCTBEHHBIM CYJIOM, HE 00JIaJar0IIMM MPABOBBIM MEXAHU3MOM MPUHYIUTEIHHOTO
WCIIOJHEHNS CBOMX peuieHuin» [4, c. 24]. Jlymaercs, 4To OTCYTCTBUE NEHCTBEHHOTO
MexaHu3ma ucrnonneHus: pemeHuidi KC PO HeraTuBHO OTpakaeTcs Ha €ro pealibHbIX
BO3MOXXHOCTSIX. B 3T0i#l CBSI3M MOXHO IMOJiaraTh, 4TO B CIy4yae HaJU4Ms MEXaHHU3Ma,
KOTOpBIH Obl 00ecnieunBa ucnoiaHenue nocranopienniit KC PO, ykazannas npobiema
ObLs1a OBI MEHEE OCTPOIA.

Xapaktepusysl pojb KOHCTUTYLMOHHOTO MPAaBOCYIHS, HENIb3S HE CKazaTh O
HEKOTOpOW TpaHchopmaly, KoTopas MPOM30IIa B paccMarpuBaeMoi cdepe ¢
MomeHnTa co3aanusi KC P® u no Hacrosiero Bpemenu. [To muenuto B. A. Kpsikkosa,
nonHomounsi KC PO mnocreneHHO MOAUMDUIIMPOBAINCHE W KOHBIOHKTYPHO
paclupsiiuCch, a TapaHTUM €ro  HE3aBUCUMOCTH U CaMOCTOSITEIbHOCTHU

MOCJIEeI0BAaTENbHO COKPAILIATIUCH, B pe3y/IbTare uero cHu3uiaack u cnocooHocts KC PO



YPaBHOBEIIMBATh 3aKOHOAATEIBHYI0 U WCIHOJHUTEIBHYIO BIACTh, A(H(HEKTUBHO
3alMIIaTh OCHOBHBIE MpaBa U CBOOOBI Tpaxk/aH [5, ¢. 30]. OueBuaHO, YTO BCE ITO HE
JTy4diuM o0pa3oM OTPa3WiioCh Pa3BUTHUU OTEUECTBEHHOW MPABOBOM CUCTEMBI, XOTS
HEJb3s CKa3aTh, YTO OHA MpEeTepIeBalia U3MEHEHHUSI TOJIBKO B HEFaTUBHOM KITIOUE.

3akioueHme

Konctutynimonnoe mnpaBocyaue, TakuM 0Opa3oM, €CTh MOJHUTHKO-IPABOBOE
CPEICTBO peau3alii KOHCTUTYIIMOHHOTO KOHTPOJIsA, 00€CIIeUnBaEMOT0, B YaCTHOCTH,
MyTEM MPOBEPKU B OMPEACIICHHBIX CIy4yasXx HOPMATHMBHBIX IPABOBBIX aKTOB Ha
cootrBeTcTBHEe KoHcTuTylnnu P®, TONKOBaHUS KOHCTUTYIIMOHHBIX HOPM M PEIICHUS
HEKOTOpBIX JPYTrMx BOMNpPOCOB. Bce 3TO mo03BONSET KOPPEKTUPOBATH HE TOJIBKO
CyAcOHYI0 TpaKTUKy B KOHTekcTe cooOmoneHuss Koucrturynuu PO, HO u
3aKOHOJIaTENILCTBO, MPUHUMaeMoe B cooTBeTcTBUU ¢ KoHctutymueit. Crnenuduka
KOHCTUTYIMOHHOTO MIPaBOCYIUS 3aKIIF0YAETCSI B TOM, YTO B €T0 paMKax NPUHUMAIOTCS
aKTbl, KOTOPBIE JIe-I0pPE UMEIOT CYyTy00 Cy/IeOHYI0 MPUPOY, HO Jie-(paKkTo UTparoT poJib
MPOAYKTOB IIPABOTBOPUYECKOM JESITEILHOCTH, UTO KApAUHAIBHO OTJIMYAECT JaHHbBIA BU]T
MPaBOCY/IMSI OT UHBIX BUOB, IPUMEHUTEIBHO K POCCUIICKOM CyeOHOM cucTeMe.

Cpenu r1aBHBIX TPOOJIEM KOHCTUTYIIMOHHOTO IPABOCYAHS MOKHO OTMETUThH €T0
HEe00ECIIEYEeHHOCTh MeXaHu3MoM HcrojiHeHns akToB KC P®, a Takke HEITOCTOSHCTBO
no3uriuit KC P®. VYkazanHble npoOiembl, M0 yOEXKIEHHUIO aBTopa, IeIeco00pa3Ho
Pa3pelINTh Ha YPOBHE KOHCTUTYIIMOHHOTO PETYIMPOBAHMS, BHECS COOTBETCTBYIOILIUE
M3MeHeHUs (AomnonHeHus) B HopMbl OCHOBHOrO 3akoHa cTpaHbl. [[ns sTux menen
MpEACTABIACTCS HEOOXOAMMBIM, BO-TEPBBIX, JAONONHUTHL Konctutynuto PO
TOJIOKEHUSIMHU, OTpaHuYuBaromMMU Bo3MOxXHOCTH KC P® mo mepecMoTpy paHee
BBIPQXXEHHBIX TO3UIMNA OTHOCUTEIHLHO €€ TOJKOBAHUS, BO-BTOPBIX, JOTMOJIHUTH
Koncturynuto P® nHOpmamu, OOS3BIBAIOMIMME BBICIIMNA OpPraH 3aKOHOIATEIHHON
BJIACTH B ONpPEACICHHBIC CPOKH pacCMAaTPUBATh BONPOCHI O MPUHATHH HOPMATHUBHBIX

IIPABOBBIX aKTOB BO ncnojHeHue pemennii KC PO.
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AHHOTANMSA

IIpoGiiemaTnka OOIIECTBEHHOTO KOHTPOJS aBTOPOM pacCMaTpUBAeTCS Ha OCHOBE
®enepanpHoro 3akoHa Ne 212-®3 «OO0 ocHoBax OOIECTBEHHOIO KOHTPOJISL B
Poccuniickonn ®denepannn». B craThbe 3aTPOHYTBI TaKuE€ ACHEKTHI PETYJIMPOBAHUSA,
MOHATHE «OOIIECTBEHHBIH KOHTPOJbY», €r0 MPHHIUIILL, CYOBEKTBbI, BOIPOCHI
OTBETCTBEHHOCTH MPOTUBOJCUCTBUAE €r0 OCYIIECTBICHUIO. B 4acTu aHanu3a moHATUS
OOI1IECTBEHHOT'O KOHTPOJIA MOMUEPKUBACTCA HEAOCTATOYHAS €ro 3aKOHOJAaTebHas
mpopabOTaHHOCTh M YKa3aHHWE B CaMOM OIpPEeJeJIeHHH Ha IIeJIH, KOTOphIE B
CIIEUAIBHOM CTaThe O LIEJISIX OOIIECTBEHHOTO KOHTPOJISl OTCYTCTBYIOT. B CBsI3U € 3TUM
OTMEYAETCS HEYMECTHOCTh BBIJICIICHUS B KAyeCTBE 11€JIM OOIIECTBEHHOTO KOHTPOJIS
HaOJIIOJICHHUST 3a JICATEILHOCTHIO BIIACTHBIX CTPYKTYp. B wactu anammsa kpyra
CyOBEKTOB OOIIECTBEHHOTO KOHTPOJISI aBTOPOM MOMUEPKUBAETCS (POpMaIbHOE
OTCYTCTBHE TpaXJaH CpelIr TaKhuX CyOBEKTOB B HOpPMax YyKa3aHHOTO 3aKoHa,
HECMOTpsI Ha HaJIMYUWe HUX COOTBETCTBYIOIIMX IpaB. B uvactu oOCyxneHus cdepsl
peryJIMpOBaHMs BIJIICHA MTpobIeMa orpaHUYeHHOT0 JaeicTBUs 3akoHa Ne 212-D3, a
HMEHHO €ro HEpacHpoCTpaHEHHWE Ha HEKOTOphble cdepbl  0OIIECTBEHHBIX
rOCyJapCTBEHHO-  BJIACTHBIX  OTHOWICHWH. lcxodass W3  BBISIBICHHBIX U3
MIPOaHAIM3UPOBAHHBIX TPOOJIEM IPEAIOKEHBI TPH MEpHI 1O COBEPIICHCTBOBAHUIO
MPAaBOBBIX OCHOB OOIIECTBEHHOIO KOHTPOJISI: BBEJAEHHE B 3aKOH MPUHIIUIA

HEJIOMYCTUMOCTA  TPOTUBOJACHCTBUSI 3aKOHHOMY  OOIIIECTBEHHOMY KOHTPOJIIO;



paciiMpeHre Kpyra CyObEeKTOB OOIIECTBEHHOTO KOHTPOJS; paciiMpeHue chepsl
nesaTeabHoCcTH 3akoHa Ne 212-D3.

KuiroueBble cjioBa: rpaxnaHckuil kKoHTpoib, KoHctutrynus P®, oOuniecTBEeHHBIH
KOHTPOJIb, OOILIECTBEHHOE MHEHHUE, OOUIECTBEHHbIE OOBEIUHEHUS, PUHIUIIBI

O6HI€CTBCHHOFO KOHTPOJIA, CY6’L€KTLI O6HI€CTB€HHOFO KOHTPOJIA

Cratbs moctynuia B penakmuio 08.05.2025, omoOpeHa mocie pereH3upOBaHUs

04.06.2025, npunsra k nyonukanuu 12.06.2025.
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ACTUAL PROBLEMS OF DEVELOPMENT OF INSTITUTIONS OF
PUBLIC CONTROL IN THE RUSSIAN FEDERATION

Pavel Solovyov, Candidate of Law, Senior Lecturer of the Department of
Constitutional Law and Public Administration, Polotsk State University,
Novopolotsk, Belarus

Abstract

The author considers the problems of public control on the basis of Federal Law No.
212-FZ "On the Fundamentals of Public Control in the Russian Federation™. The article
touches upon such aspects of regulation as the concept of "public control”, its
principles, subjects, issues of responsibility and opposition to its implementation. In
terms of the analysis of the concept of public control, it is emphasized that its legislative
elaboration is insufficient and that the definition itself indicates goals that are not
included in the special article on the goals of public control. In this regard, it is noted
that it is inappropriate to single out monitoring of the activities of government
structures as a goal of public control. In terms of analyzing the range of subjects of
public control, the author emphasizes the formal absence of citizens among such
subjects in the norms of this Law, despite the existence of their respective rights. In
terms of discussing the scope of regulation, the problem of the limited effect of Law
No. 212-FZ, namely its non-proliferation to certain areas of public government



relations, is highlighted. Based on the problems identified from the analyzed, three
measures are proposed to improve the legal foundations of public control: the
introduction of the principle of inadmissibility of countering legitimate public control
into the law; the expansion of the range of subjects of public control; the expansion of
the scope of Law No. 212-FZ.

Keywords: civil control, Constitution of the Russian Federation, public control, public

opinion, public associations, principles of public control, subjects of public control

BBenenue

MHOroHallMOHANBHBIM ~ POCCUICKUIT  HApoOJ  BBICTYNAeT E€AUHCTBEHHBIM
HMCTOYHHMKOM BJIACTU B CTPaHe, 0 yeM roBoputcs B 4. | c1. 3 Konctutynnu Poccuiickoit
®eneparuu [1] (Kornctutynus P®). CornacHo 4. 2 3TOM ke CTaThH, BJIACTh Hapojaa
peanu3yeTcsl Kak HENOCPEICTBEHHO, TaK U IOCPEICTBOM OPraHOB IOCYJAapCTBEHHOM
BJIACTH M OPTaHOB MECTHOT'O camoynpasiieHus. M3 3Toro ciemyert, 4To 00IIeCTBEHHBIH
KOHTPOJIb B II€JIOM 0Oa3upyercss Ha KOHCTUTYIIMOHHBIX TIOJIOKEHUSX, XOTS
HenocpenctBeHHO B Konctutyunn PO Her Kakux-mmOO HOpPM, B KOTOPBIX OBl
YIOMHHAJIOCh O Takou (popme peanu3aiu BIacTh HapoJa.

3HaueHue OOIIECTBEHHOTO KOHTPOJISI BHIPAXKACTCSI B TOM, YTO OH BBICTYMAcT B
Ka4eCTBE OHOTO U3 TEX HHCTPYMEHTOB, KOTOPbIE 00ECIIEUNBAIOT BIMSIHHUE HApOAa, KaK
MCTOYHWKA BIIACTH, HA HETaTUBHBIC SBJICHUSI, MPUCYTCTBYIOIINE B pabOTEe OpPraHOB
roCyJapCTBEHHOM BJIACTU M MECTHOTO CAMOYMNPABIECHUA, U MHHHUMH3ALUIO 3THX
HeraTuBHBIX siBjeHui [10, c. 95]. B aToM cMmbIciie UMEHHO Oaronaps 00111eCTBEHHOMY
KOHTPOJIFO ~ OOecreuyMBaeTcsi  MPOTUBOJACHCTBHE  TAaKUM  SIBICHUSIM,  Kak
3710ynoTpeOIeHne AOHKHOCTHBIMUA TOJTHOMOYMSIMU, KOPPYMIMS, XaJIaTHOCTh M TIp.
Mexay TeM, MHCTUTYT OOIIECTBEHHOTO KOHTPOJISI HENb3s Ha3BaTh 3((EKTHBHBIM
MIPUMEHUTEIBHO K POCCHIICKMM pEaIdsiM, B CBSA3M C UYE€M BOIIPOCHI, CBS3aHHBIE C
peryJaupoBaHUEM JAaHHOTO WHCTUTyTa U TIOBBIIEHUEM ero 3((eKTUBHOCTH,
OKa3bIBAIOTCSI B UKCIIC HANOOJIee aKTyalIbHbIX.

OcHOBHAA YACTh



[IpaBOBYIO OCHOBY /ISl MPAKTUYECKON peann3arii OO0IECTBEHHOTO KOHTPOJIS
COCTaBJISIET, TIpEXkKe Bcero, NpuHAThIN 21 utons 2014 r. Denepanbhbiil 3akoH Ne 212-
@3 «O6 ocHOBax 00111eCTBEHHOTO KOHTPOJIsl B Poccutickoit denepannny» [3] (3akon Ne
212-®3). Ha ero paccMOTpEHHHM CJEAyeT COCPEIOTOUYUTh 0C000€ BHHUMAaHUE,
MOCKOJIbKY ~HOPMBI, KOTOpble B HEM COAEPKATCA, OTPAKAIOT CHEUPUKY
oOmecTBeHHOro KoHTposia B Poccuiickoit @enepanuu. Ilpu 3TOM OHHM BBI3BIBAIOT
MHOTO BOIIPOCOB.

Htak, B cT. 4 yka3aHHOro 3akoHa OOIIECTBEHHBIM KOHTPOJb ONPEACISIETCS B
KayecTBE  JICSATEIBHOCTH  CYObEKTOB  OOIIIECTBEHHOTO  KOHTPOJIS,  KOTOpas
OCYIIECTBIISIETCA «B IEJSIX HAOTIONEHUS 32 IEATeIbHOCTHIO OPraHOB TOCYAapCTBEHHON
BJIACTHU, OPraHOB MECTHOIO CaMOYIIPaBJICHUSI, TOCYJaPCTBEHHBIX U MYHUIIUMAIBHBIX
OpraHu3allnii, HTHBIX OPTaHOB M OpTaHU3AINi), OCYIIECTBISIONUX B COOTBETCTBUH C
benepalbHBIMU 3aKOHAMH OTJICJIbHBIC MYOJIMYHBIE MOJHOMOYMS, & TaKXe B IIEJISIX
00I111eCTBEHHOW MPOBEPKH, aHAIN3a U OOIIECTBEHHOM OLICHKU U31aBA€MbIX MU aKTOB
Y IPUHUMAEMBIX PEIICHUI».

W mepBoe, HA YTO CTOUT OOpaTUTh BHUMAaHUE B JAHHOM ClIy4ae, - 3TO IEIU
00I111€CTBEHHOTO KOHTPOJISI, B KAU€CTBE KOTOPBIX JIEKIaApUPYIOTCSI:

1) HabmoneHue;

2) obuiecTBeHHAs MPOBEPKA;

3) aHanms;

4) oO1iecTBEHHAS OICHKA.

Hcxoas u3 ATOr0, MOKHO CJieflaTh BBIBOJ O BEChbMa OIPAaHUYEHHOM CIIEKTpE
1esieit 00IIeCTBEHHOTO KOHTPOJIS

Kpome TOro, mpuBeIEHHOE ONpEAEICHHE MNPUMEHUMO  TOJBKO K
MIPABOOTHOIICHUSIM, YPETyIUPOBAHHBIM UMEHHO JTaHHBIM 3aKOHOM. COOTBETCTBEHHO,
MOHUMaHuE OOIECTBEHHOTO KOHTPOJS B OTOM 3aKOHE SBISETCS JKECTKO
OTPaHUYCHHBIM, (POPMaATILHBIM.

[TosTOMy B Hay4yHOU JIMTEPAType BCTPEUAETCS] MHOKECTBO JPYTUX MOAXOIOB K

TPaKTOBKE CYIIHOCTU oOIIecTBeHHOro KoHTpons. Hampumep, I H. KomkxoBa u



E. B. bepanukoBa mpeiaraloT NOHUMaTh OOIIECTBEHHBIN KOHTPOJIb KakK CHUCTEMY
OpoLEayp U MEXaHU3MOB, B paMKaX KOTOPBIX peaiu3yeTcs HaONIOEHWE W aHau3
JESITEIbHOCTH BIACTHBIX CTPYKTYP CO CTOPOHBI HHCTUTYTOB IPaXKIAHCKOTO O0IIeCcTBa
B II€JIAX BBISIBIICHUSI HOPMATUBHBIX OTKJIOHEHUH B MPOIECCE UX (PYHKIIMOHUPOBAHUS U
nojep>kaHus JTUOO BOCCTAHOBIICHUS HAPYIIEHHBIX MPABOBBIX YCTaHOBJIEHUH [7, C.
12]. Jlymaercsi, 9TO TakoW MOIXOM K PACCMOTPEHHIO OOIIECTBEHHOTO KOHTPOJIS
aBigeTcs: Oosiee MmocaeaoBaTeabHbIM, 00JiIee KOHKPETHBIM, OTPAXKAIOIIUM MOIJIMHHOE
MpEeIHAa3HAYECHNE PACCMaTpUBAEMOTO HHCTUTYTA.

Henb3st He oOpaTuTh BHUMaHUE HA 4. 2 CT. 4 paccMaTpuBaeMoro 3aKoHa, Ijie
TOBOPUTCS O BO3MOXKHOCTH peaji3allii OOIIECTBEHHOI'O KOHTPOJIA Kak B ¢opmax,
MIPETyCMOTPEHHBIX JAHHBIM (peiepaIbHbIM 3aKOHOM, TaK U B APYTUX popMax, KOTOpbIE
IpPEeIyCMOTPEHbl HHBIMH (peepanbHbIMU 3akOHaMH. B 3Tol cBsi3u ObLIO OBl
COBEPILIECHHO ONPABJAHHBIM IPUMEHEHHE OIPEACIICHUs], IPEICTABIECHHOIO B CT. 4,
TaKXe K JIIOOBIM APYTUM cepam, I1ie peann3yercs 00IeCTBEHHbIN KOHTPOJIb.

B koHTeKCcTE M3yueHHs TpOoOIeMaTUKK OOIIECTBEHHOTO KOHTPOJISI HEBO3MOXKHO
He 00paTuTh BHUMaHHE Ha cT. 5 3akoHa Ne 212-D3, rae 60iee KOHKPETHO OIPENEIIEHBI
LEIU U 33Ja4i OOLIECTBEHHOIO KOHTPOJs. Tak, B yKa3aHHOU CTaThe NEKJIApUPYIOTCS
TPH LENIH, & UMEHHO:

1) obGecrieueHre peanu3aluy 1 3aluThl PaB U CBOOO/I;

2) ofecreueHue y4yera OOIICCTBEHHOTO MHEHHMS, TPEIJIOKCHHH |
pEeKOMEHJAlMi TrpaxaaH, OOIIECTBEHHBIX OOBEAMHEHUNW U TMp. OOIIECTBEHHBIX
CyOBEKTOB;

3) oO1ecTBeHHAs OLICHKA JIEITEIbHOCTH OPTraHOB BIACTH.

B uuncne 3amad, KOMX HACUMTHIBAETCS CEMb, MOXKHO BBIICIUTH COACHCTBUE
OPEeayNpeXICHUI0O U Pa3pelieHUI0  COIMAIbHBIX  KOH(DIMKTOB, peasu3aluio
IpaXJIaHCKUX HHUIIMATUB, O0OECIEYeHHE MPO3PAYHOCTH U OTKPBITOCTH BIACTHBIX
CTPYKTYp, TNOBblIIEHUE A(OPEKTUBHOCTU  JIEATENBHOCTH  OPTraHOB  BIJIACTH,

(dhopMHUpOBaHUE HETEPITUMOCTH K KOPPYIIIIHUH.



31ech HaJO0 OTMETUTh HAJIMYKME HEKOTOPbIX mpoTuBopeunil. Tak, B CcT. 4, rae
COJICPIKUTCSI OTpeJeieHre O0IECTBEHHOTO KOHTPOJIS, YIIOMUHAETCS O HAOMIONEHUN
Kak 11es4. B To 5ke BpeMs B CT. 5 0 HaONI0eHNH, KaK 11eJIi 00IECTBEHHOTO KOHTPOJIS,
He roBopuTcs. VI eCTh MHEHHE O TOM, YTO JEKJIApUPOBAHUE B KAUECTBE LEIH UMEHHO
HAOMIOACHUST KAaK TaKOBOTO SIBISIETCS IOPUAMYECKOM OIIMOKOM, IMOCKOJIBKY IIelb
ABJIAETCS PE3YJIBTaTOM JEATEIbHOCTH. B CBA3M C UeM BBICKa3bIBAETCS MPEMIIOKEHUE O
NPU3HAHWN B KQ4€CTBE €AMHCTBEHHOM 1171 OOIECTBEHHOTO KOHTPOJISI 00ecTeueHus
3aKOHHOCTH, OOIIECTBEHHOTO mopsjika u 6ezonacHocTu [10, c. 96]. Takoii B3I Ha
poOeMaTuKy 11ej1eil 1 Ha caM (peHOMEH OOIIECTBEHHOTO KOHTPOJIS PEACTaBISETCS
000CHOBaHHBIM.

Crout 0OparuTh BHUMAHKE U Ha BBIJICJICHHBIE B CT. 6 paccCMaTpruBaeMoro 3akoHa
NPUHIUIBL ~ OOIIECTBEHHOTO  KOHTPOJS, CpPeOd  KOTOPhIX  OOBEKTUBHOCTb,
OecnpuCTPacTHOCTh, MyOIMYHOCTh, OTKPBITOCTh U Mp. B TO ke Bpems, B 4mHCIEe
MPUHIUIOB OOIIECTBEHHOTO KOHTPOJIS, ACKJIAPUPYEMBIX B YKa3aHHOW HOpPME, HUYETO
HE TOBOPUTCS O HEIOMYCTUMOCTH MPOTUBOJACHUCTBUSL 3aKOHHON JEATEIbHOCTH
CyOBEKTOB OOIIECTBEHHOTO KOHTpOJs. B CBsSI3u ¢ 4yeM BHAMTCS HEOOXOJUMOCTH
JIOTIOJTHEHM S CIIEKTPA YKa3aHHBIX MTPUHIIUIIOB.

B koHTekcTe mpobIeMaTHKU PEryIMpOBaHUS OOIIIECTBEHHOTO KOHTPOJISI HEMIb3s
HEe oOpaTuTh BONPOC BHUMAHUE HA JHUCKYCCHIO KacaTelIbHO COOTHOILECHHUS
0O0IIIECTBEHHOTO KOHTPOJIS € TPaXIaHCKUM KOoHTpoJieM. B atoii cBsizu A. 1O. Kupbesnos
BBICKQ3bIBAET MHEHUE O TOM, YTO TPa)KJaHCKUI KOHTPOJIb MPUHIUIHAIBHO OTIIMYCH
OT OOUIECTBEHHOIO: €CJM MEPBbI OCYIIECTBISIETCS KOHKPETHBIM I'PAKJAHUHOM, TO
nocineqHuid — opranmszanusamu [6]. Takas no3unus nopuepxkuBaercs Takxke C. A.
Poranoseim u T. JI. PoraHoBoi, koTropsile 00a BHAAa KOHTPOJISI HMEHYIOT
HETOCYJJaPCTBEHHBIM  KOHTPOJIEM,  OOCCIECUYMBAIONIMM  B3aUMOTIOHMMAHHE |
B3aUMOJICHICTBHE MEKy FOCYIapCTBEHHBIMU CTPYKTypaMu 1 HacesneHueM [ 10, c. 95].

Opnako  Takas  TO3UIMSA  NPUHLOUIHAIBHO  MPOTUBOPEUYHUT  IMO3UIUU
3aKOHOJATENsI, BbIpaxeHHOU B CT. 3 3akoHa Ne 212-D3, roBopuTCcs 0 MpaBe rpaxaaH

Ha y4aCTHC B OCYHICCTBICHUHU O6H_ICCTBCHHOFO KOHTPOJIA, HpI/IIIéM KakK JINYHO, TaK U B



cocTaBe OOIIECTBEHHBIX OOBEIMHEHUN, U B COCTaBE MPOYMX HETOCYAapCTBEHHBIX
HEKOMMEpPYECKUX OpraHu3anui. HbIMU ClIOBaMM, C TOYKH 3pEHHUS 3aKOHOJATEIs,
OCYIIECTBIISIEMbI  OTACIBHBIM TPAXKIAHUHOM  KOHTPOJIb  SBISICTCS  HMEHHO
OOLIECTBEHHBIM, a HE TpaXXJaHCKUM. B 3Toil cBsI3uM IpaxaaHCKU KOHTPOJIb
NPEJICTABIISIETCS BIOJHE BO3MOXKHBIM paccMaTpuBaTh Kak (PEHOMEH, WJECHTUYHBIN
(heHoMeHy OOIIIeCTBEHHOTO KOHTPOJIS.

Oco00 cTOUT 3aTpoHYTh MPOOJIEMATUKY OINPEACICHUs] Kpyra CyObEKTOB
00111eCTBEHHOTO KOHTpousist. B cT. 9 paccmarpuBaemoro 3akoHa B 4HcClie CyOBEKTOB
nepeuncisitorcess OomectBenHas nainara PO, pernoHanbHbie 00IIECTBEHHBIC MAJIATHI,
OOIIIECTBEHHBIE TAaThl MyHUIIUIIAIbHBIX 00pa30BaHUi, OOIIECTBEHHBIE COBETHI MPU
opraHax Biacti. Ho B unciie CyObeKTOB HE BBIACISIIOTCS TpakaaHe. Bmecte ¢ Tem,
CT. 3 paccmarpuBaeMoro 3akOHa TapaHTUPYeT IpaBa TIpakJaH Ha YydacTue B
OCYIIECTBJIEHUN OOIIECTBEHHOTO KOHTPOJIA, NPHUUYEM HE TOJIBKO B COCTaBe
0OIIECTBEHHBIX O0BETMHECHNUM, HO ¥ TWIHO. I B 3TOM yCMaTpHUBaIOTCS ONpeneIEHHbIC
MIPOTUBOPEUHS.

B 3701 CBA3M B JIMTEPATYpE BHICKA3BIBACTCS MHEHHUE O TOM, YTO TAKOM MOAXOJ K
pPEryJIupOBaHUI0 BOMPOCOB OOIIECTBEHHOTO KOHTPOJISI MOXET TOCTaBUTh O]
COMHEHHE OObEKTUBHOCTD U MOJHOTY OOIIECTBEHHOTO KOHTPOJISA, YTO Oy/IeT O3HaYaTh
U ONpeaeNIEHHOE YIIEMJICHUE O0IECTBEHHO 3HAUUMbBIX UHTEpPeCcOB. OCHOBaHUS TOMY
€CTh BIIOJHE KOHKPETHBIC: COCTaBbl OOINECTBEHHBIX COBETOB YTBEPXKIAIOTCSA
MIPaBOBBIM aKTOM COOTBETCTBYIomIero oprana Bimactu [10, ¢. 98]. C apyroii cTOpoHHI,
TrOCyJapCTBO HE MOXKET OTCTPAHUTHCS OT MPOIEAYPHI (DOPMHPOBAHUS CTPYKTYD,
peaTu3yIonx 00IIEeCTBEHHBI KOHTPOJIb MO BIOJHE OObEKTUBHBIM MPUYMHAM: BT
JIU MO’KHO UCKITFOUYUTh BO3MOXHOCTH (POPMUPOBAHUS KAKUX-THOO CTPYKTYpP, KOTOPHIE
MIPOTHUBOIIOCTABIISIOT €051 TOCYAapCTBEHHBIM MHCTUTYTaM, BPaKI€OHBI TOCYIapCTBY
U UMEIOT TEJIbI0 JUCKPEAUTAINIO TOCYIapCTBEHHBIX MHCTUTYTOB BiacTu. [loaTomy
y4acTHEe TOCYyIapCTBa, Hampumep, B (OpMUpOBaHMHM OOIIECTBEHHOW IIajaThl,

MIPENICTABIIACTCS] HEOOXOAUMBIM, 110 KpaiiHel Mepe, Ha (pemepaibHOM ypOBHE.



Bmecte ¢ Tem, mpoOiemMa HEOAHO3HAYHOTO MOJIOXKEHHSI TpakJaHUHA, Kak
cyObekTa OOILIECTBEHHOIO KOHTPOJISI, OCTaéTcsl OTKphITON. Hanpumep, B auteparype
rpaXJaHe MMEHYIOT COBEpPUICHHO OOOCHOBAaHHO CyOBEKTaMU OOIIECTBEHHOTO
KOHTPOJISL, IO KpaliHEW Mepe MPUMEHUTENBHO K KOHTPOJTIO 32 ACSITEIIbHOCTHIO OPTaHOB
BHyTpeHHuX e [8]. [Tomumo toro, B cT. 50 deaepanpHoro 3akoHa ot 7 depast 2011
r. Ne 3-®3 «O nomuuum» [2] rpakaaHe TOXE YNOMHUHAKOTCS B YHUCIE CyOBEKTOB
OOIIIECTBEHHOTO KOHTPOJISI, Hapsay ¢ OOIIECTBEHHBIMU OOBEAMHEHHUSIMU. DTO HAET
OCHOBAaHHUE MPEUIOKUTH TONOJHUTH 3akoH Ne 212-®D3 cooTBeTCTBYIOLIEH HOPMOIA,
MPU3HAIOMIEH rpaklaHnHA CyOBEKTOM OOIIECTBEHHOTO KOHTPOJIS.

Henp3a He 3aTpOHYTh M BONPOC BECbMa OIPAHUYEHHOTO ACHCTBUSA 3akoHa Ne
212-®3. Y. 3 cT. 2 ucKIIIo4aeT pacnpoCTpaHEHWE HOPM JIaHHOTO 3aKOHA Ha psf cdep
OOLIECTBEHHBIX OTHOIICHUH, B YAaCTHOCTU Ha cepy peanusanuu H30MpaTesIbHBIX
npaB, cdepy OOIIEeCTBEHHBIX OOCYXXJIEHUW W MyOJIMYHBIX CIyIIaHWK B oOJacTu
IPaJlOCTPOUTENBCTBA, C(epy OXpaHbl OKPYKAIOIIEH cpelpl, cPepy KOHTPOIS 3a
oOpallleHueM C >KMBOTHBIMHU. DTO O3HA4YaeT, YTO paccMaTpuBacMblii 3aKOH JIMILb
YaCTUYHO PEryJupyeT BONPOCHl OOHIECTBEHHOIO KOHTPOJS, HU B  LEJIOM
3aKOHONIATENbCTBO B JTOM c(depe He SABIAETCS CUCTEMATHU3UPOBAHHBIM, OHO
pa3po3HeHHo. [loaTomy npezcrasisercs HEOOXOAUMBIM JIOTIOTHUTD YKa3aHHbIM 3aKOH
HOpPMaMHM, KOTOpbI€ OyAyT ONpenesaTh cnelupuKy OOIIECTBEHHOTO KOHTPOJIA B TEX
cdepax, Ha KOTOpbIE OH HE paclpoCTpaHsAETCs B HacTosiee BpeMs. B HacTosiee e
BpeMs MPUMEHUTEIBHO K YKa3aHHbIM cdepaM npoblieMaTuka OOIEeCTBEHHOIO
KOHTPOJISI UCCIIENYETCS OTAEIBHO [9].

Hano ckazare, 4TO B JUTEpaType B LIEJIOM MO3UTHUBHO OLICHUBAETCS MOJUTHKA
Poccuiickoro rocyaapcTsa B 4aCTH pa3BUTHSI MHCTUTYTa MHCTUTYTOB OOILIECTBEHHOTO
KOHTpPOJIS, XOTS YCHWJIMSI 3TH XapakTepuszyeTcs Kak HemgocrtartouHele [5, c. 90]. B
YaCTHOCTH, oOpamaercss BHHMaHHE Ha OTCYTCTBUE HOPM 00 YTrOJIOBHOM H
aMUHUCTPATUBHOW OTBETCTBEHHOCTHM 32 IIPOTHUBOACUCTBUE  OOIIECTBEHHOMY

KOHTPOJTIO, B TOM YHCJIe B 00J1acTH OOpKOBI ¢ Koppymiwmei [4, c. 130].



B memoM WHCTUTYTBI OOIIECTBEHHOTO KOHTPOJS PACIEHUBAIOTCS Kak
HefocTarouHo 3PdexTruBHbe. [IpuduemM Takue ONEHKH Nal0TCsl M MPEICTABUTEISIMU
Brnactu. Hampumep, C. bepéskun, BeicTynas B CoBete denepannn, OTMETUI BAXKHOCTh
JaIbHEUIIIET0  COBEPIICHCTBOBAHMUA MEXaHHW3Ma pealu3alid  OOIIECTBEHHOTO
KOHTPOJISI, KOHKPETU3AIUHN €r0 CYObEKTOB, 00BEKTOB, MPaBa KOHTPOJJIEPOB U MIPOUHX
acrekTel. bosee TOro, OH OTMETWJI NPUHLMIHAIBHYIO BaXHOCTb JE€TAIM3ALNU
MEXaHM3MOB COTPYJHUYECTBA MEXKIY BIACTHBIMU CTPYKTypamu, OOIECTBEHHBIMU
opranuzanusmu u CMU [11].

3akioueHue

HNHCcTUTYTHI O0IIECTBEHHOTO KOHTPOJIS B IIEJIOM KpaifHe Ba)KHBI JJI peain3aliuu
BJIACTH HApoOIOM, KaK €IWHCTBEHHBIM €€ MCTOYHHKOM. locymapcTtBo ke
MIpEANPUHUMAET OOJIBIINE YCUIIHS 110 PA3BUTUIO TAKUX UHCTUTYTOB. OIHAKO MTpoOsieM
B 00JIACTH TPABOBOTO PETYJIMPOBAHUSA M pealu3allid OOIIECTBEHHOTO KOHTPOJS B
HacTosiui MOMEHT Hemano. [loatomy W i uX paspelmeHus NPEmIOKEH psia
3aKOHOJATENIbHBIX MEP:

1) NONOMHUTH KpPYr MPUHLMIOB OOIIECTBEHHOTO KOHTPOJS MPUHITUIIOM
HEJIONYCTUMOCTA NPOTUBOAEHCTBUS 3aKOHHO OCYLIECTBIIIEMOM  JEATEIIBHOCTH
CyOBEKTOB OOILECTBEHHOTO KOHTPOJIsI, BHECS COOTBETCTBYIOIIME M3MEHEHUS B CT. 6
3akoHa Ne 212-D3;

2) pacuiupuTh Kpyr CyOBEKTOB OOIECTBEHHOTO KOHTPOJISA, MPUYUCIUB K HUM
rpaxxaaHuH. COOTBETCTBYIOIIME U3BMEHEHHMSI IOJIKHBI ObITh BHECEHBI B CT. 9 3akoHa Ne
212-D3;

3) pacmputh chepy AesTeabHOCTH 3akoHa Ne 212-D3, BKIIOYHMB B HEE U TE
chepbl, HA KOTOpbIE OH B HACTOSIIEE BpPEMsl HE pPAaCHpOCTPAHSAETCA, C YYETOM

cnenudUKu Kaxaou u3 chep.
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AHHOTAIUA

B cratee mogHuMaercss mnpoOJjeMaTHKa, CBs3aHHAs C OCMBICICHHEM (eHoMeHa
MECTHOTO CaMOYNPABJICHUS B KOHTEKCTE OTEYECTBEHHBIX I'OCYIAPCTBEHHO-TTPABOBBIX
peanuii, (GOPMUPYEMBIX  KOHCTUTYLIMOHHBIMM  HACSIMU W  TOJIOKEHUSIMU
nerictpyromero ®denepanpHoro 3akoHa «OO0 O0O0MMX NPUHIMIIAX OpPraHU3AUN
MECTHOI0 camoyrmpasieHust B Poccuiickoii @enepannmn». B kauecTBe HEHTPAIBHOTO
BBIJICTIICTCSI  BONPOC ~ OOOCHOBAHHOCTH  TNPU3HAHUS  MHCTUTyTa  MECTHOTO
caMOyIpaBJeHUsS TOCYAapCTBEHHBIM, I10 AHAJIOTHU C JPYTUMH OQGHUIIHAIBHBIMH
MHCTUTYTaMH, OOECIEUUBAIOIIUMHU pean3aliuio NMyoJnyHOM BiacTu. B pamkax
NPEeATPUHUMAEMON aBTOPOM IIOMNBITKH TMOJAECPKATh HUJICI0 OLEHKU POJIA MECTHOTO
CaMOYTIPABJICHHUS] KaK KOHCTUTYIIMOHHO-TIPABOBOI'O HWHCTUTYTAa, OJHOBPEMEHHO U
000CHOBBIBAETCSI HECOCTOSITEILHOCTh MPU3HAHUS aBTOHOMHOCTH UHCTUTYTa MECTHOTO
camoytpaBieHusl. Pa3BuBas M1€t0 KOHCTUTYILIMOHHOCTA MECTHOTO CaMOYMPaBJICHUS,
aBTOP CpPaBHUBAECT €ro TOCYJApCTBEHHBIM YIPaBICHUEM, AaKIEHTUPYS 0c000e
BHHMaHMSI HA HaJIWYUM CXOJACTB. [Ipuxoasd K BBIBOAY O HEBO3MOXXHOCTH MPU3HAHUS
MECTHOTO CaMOyIpaBjeHUs OJHOM M3 (HOPM CaMOOPTaHU3AIMH TPAXKIaH B IEJIOM,
BTOpP JIOMYCKAae€T PACCMOTPEHHE MECTHOTO CaMOYIpaBiieHUsS B KadecTBEe (HOPMBI
CaMOOPTaHM3alMH T'PAXK/IaH JTUIIh IPUMEHUTEILHO K OTACIBHBIM (popMaM, TaKUM, KaK
CXOJl TpaxaaH, coOpaHue TpaxaaH ¢ T.0. MyHUUMNAIbHBIE BBIOOPHI U
MYHUITUTIATBHBIA pedepeHayM, TPATUITMOHHO BBICTYIIAIOIINE HIEMEHTAMU MECTHOTO
CaMOYTIpaBJIEHUsI, aBTOPOM TMPHUPABHUBAIOTCS K BbIOOpaM u  pedepeHaymy,

MPOBOJIMMBIM Ha (eZIepaIbHOM U PETUOHAIIBHOM YPOBHSIX.
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Abstract

The article raises issues related to the understanding of the phenomenon of local self-
government in the context of domestic state-legal realities, formed by constitutional
ideas and the provisions of the current Federal Law "On the general principles of the
organization of local self-Government in the Russian Federation." The central issue is
the validity of recognizing the institution of local self-government as a state institution,
by analogy with other official institutions that ensure the implementation of public
authority. Within the framework of the author's attempt to support the idea of assessing
the role of local self-government as a constitutional and legal institution, at the same
time, the inconsistency of recognizing the autonomy of the institution of local self-
government is substantiated. Developing the idea of the constitutionality of local self-
government, the author compares it to public administration, emphasizing the
similarities. Coming to the conclusion that it is impossible to recognize local self-
government as one of the forms of self-organization of citizens in general, the author
allows local self-government to be considered as a form of self-organization of citizens

only in relation to certain forms, such as citizens' gatherings, citizens' assemblies, etc.



Municipal elections and municipal referendums, traditionally acting as elements of
local self-government, are equated by the author to elections and referendums
conducted at the federal and regional levels.

Keywords: local government, municipal entity, state authorities, local governments,

public authorities, public authorities, Federal Law No. 131-FZ

BBenenue

PaccmarpuBaemblif B HACTOSIIECH cTaThll (PEHOMEH MECTHOTO CaMOYIIPaBIICHUS
CTaJ HEOTHEMJIEMBIM KOMIIOHEHTOM POCCHUHCKOTO O0OIECTBEHHO-TOCYJapCTBEHHOIO
YCTPOMCTBA, 4YTO BO MHOTOM OOYCJIOBJIEHO €T0 POJIbI0 Kak (hOpMbI HAPOJIOBIACTHS, a
TaK)K€ WHCTUTYTA, MO3BOJIIONIET0 pa3pemarb OOMECTBEHHO 3HAYUMbIE BOIPOCHI
MECTHOTO (TOPOACKOT0, palflOHHOr0) MaciiTada, To €CTh B paMKax MyHHUIIUIAIBLHOTO
obpazoBanus [8, c. 274].

C ropuan4ecKor K€ TOYKHA 3PEHHS, C TOYKU 3PEHHUS 3aKOHOAATENSI MECTHOE
CaMOyIIPaBIICHUE IIOJIYYWJIO IIPOYHOE KOHCTUTYLMOHHO-IIPABOBOE 3aKpPEIUICHHUE,
Haripumep, B 4. 2 cT. 3 Konctutyuuu P® [1] B kauectBe omgHON u3 (opm
OCYLIECTBJICHUSI HAPOAOBIACTHUS, HApSLy ¢ (POPMAMH HETIOCPEACTBEHHOM JEMOKPATUU
Y peanu3alyy BJAaCTH HapOAOM YEPE3 OPTraHbl TOCYIAPCTBEHHOM BJIACTH. TeM HE MEHEe
OCTa€rcsi MPEIMETOM OCTPBIX JAMCKYCCHHA BOIPOC MECTA M POJU YKa3aHHOIO
UHCTUTYTa, OCOOCHHO ¢ YY€TOM CpaBHUTEIIbHO HEJABHO  IPOBENEHHOU
KOHCTUTYIITMOHHON pedopMbl, B pe3ysibTaTe KOTOPOW ObLI YTOYHEH Psii 3HAYMMBIX
MTOJIOKEHUI B YAaCTH OINPEAEIIEHUS POJIM MECTHOTO CaMOYIIPABIICHHUS.

OcHoBHas YacTh

Onpenensisi CyUIHOCTh MECTHOTO CaMOYIpPaBJIIEHHsI B KOHTEKCTe (Hopm
peanu3anuu MmyOIMYHON BIACTH, BKHO CHadala KOHKPETHU3UPOBATh CaMO TOHSITHE
«BJIACTH», KOTOPOE Pa3HBIMU AaBTOPAMU TPAKTYETCS HEOIWHAKOBO, HO MOXXET OBIThH
OMpPEENCHO Kak OJlHa U3 (hOpM COIMATBHOW Kay3aJdbHOW CBSA3M, BhIpa)Karouasics B
HaJMYMH YCTOMYHMBBIX OTHOIIEHUN MEXTY CYOBEKTOM U OOBEKTOM U TMOAYMHECHUU

00beKTa CyOBEKTy B COOTBETCTBMM C €ro HamepeHusmu [5, c. 98, 105]. MubiMU



CIIOBAMHM, YCTAaHOBJIICHHE W pealv3alys BJIACTA NPEAINOoJaracT HaBsA3bIBAHUE
CyObEKTOM CBOEH BOJM IOJBIACTHOMY OOBEKTy. M Takoe NOHMMaHue BIACTU
MIPEAEIBHO XapaKTEPU3YET €€ NMPEAEIbHO IIUPOKO.

Ecnu roBopurh O MECTHOM CaMOYNPABIECHWH, TO 3[€Ch HMEET MECTO
peanu3alMM  BJACTHM  Hapoja (HApOJOBIACTHsI), KOTOpas, I@la  3aMEYaHHUIo
C. A. ABakpsiHa, SBJISETCS MyONMYHOM, MOMUTHYECKOW BIacThio. COOTBETCTBEHHO,
roCyJapCTBEHHAs BJIACTh U MECTHOE CaMOYIIPABJIICHHE BBICTYIIAIOT PAa3HOBUAHOCTIMHU
MOJIMTUYECKOM BIacTu Hapopa [6, c. 58].

B KOHTEKCcTe U3NI0KEHHOTr0 0c000€ BHUMAHUE BayKHO OOPAaTUTh HA MyOIMYHBIN
XapakTep BJIacTH, peanuzyeMoi Ha 6a3e 3adukcupoBaHHbIX K Konctutyuun PO uneil.
N ecnu nouarue myOIuYHOM BIACTU B OTEUECTBEHHOW MPABOBOM HAayKe 00CYXKIaeTcs
YK€ JIaBHO, TO B COBPEMEHHOM 3aKOHOJATEJILCTBE OHO IMOSIBUJIOCH JIMIIb B CBS3H C
BHeceHueM norpaBok Koncrurynuio P®, xoTs u He ObUIO ONPENEIeH0 HOPMATUBHO.
JlanHple MONMpaBKM BO MHOIOM  OBUIM  3aKOHOMEPHBIMH U OOBEKTHBHO
0OyCJIOBJIEHHBIMU, HO B TO € BpPEMs CIIOCOOCTBOBAJIM OOOCTPEHUIO TUCKYCCHM IO
paccMaTpuBaeMoi MpoOIEeMaTHKE.

B Hay4yHO-TEOpPETMYECKOM KOHTEKCTE€ MyOJUYHYIO BIJIACTh TPAKTYIOT IIO-
pa3HOMY, HO B paMKaX OJHOTO M3 HauboJjiee MINPOKO MOAIEPKUBAEMBIX TIOAXOJ0B OHA
MOHUMAETCS B KAaue€CTBE CHUCTEMbl OpPraHOB, MPUYEM HE TOJBKO BKIIIOYAEMBIX B
TPUEAVHYIO CHUCTEMY pas3leleHusl BIACT€, HO W HHBIX OPraHOB, HMMEKLIUX
MyOJIMYHBIN CTaTyC, B TOM YHUCII€ U MyHUIMNAIbHBIX [4, ¢. 202].

OTtnenbHbIE KOHCTUTYLMOHHBIE TOJIOKEHUS BBI3BIBAIOT BOMPOCHI B YacTH
ONPEENEHHS] CYIIIHOCTH MECTHOTO CaMOYITPaBJIEHUS U BBISIBICHUS €T0 PEAJIbHOM poJn
B COBPEMEHHOW CHUCTEME IyOJUYHOW BIAcTH. B 3TON CBSI3M MHTEpeC MpeACTaBIsIeT
conepkanue cT. 12 Koncturyunn P®, xortopas:

- IPU3HAET U FapaHTHPYET MECTHOE CAMOYIIPABIICHUE;

- IEKJIApUPYET €r0 CaMOCTOSATENIbHBIN CTATYC;

- mpeaycMaTpuBaeT  (DYHKIMOHUPOBAHHE  OCYIIECTBISIONIMX  MECTHOE

CaMOyIIpaBJICHHUC OPraHOB BHEC CUCTCMbI OPraHOB FOCYHapCTBeHHOﬁ BJIaCTH.



Hcxoass ux NpencTaBiICHHBIX MMOJOKEHUM MOXKHO ObLIO CHAENaTh BBIBOJ O
MECTHOM CaMOYIIpaBJI€HUH KaK O HEKOoeM 000COOJICHHOM (eHOMEHe, KOTOPBIM
OTHOCHUTETFHO OTHANEH OT ToCymapcTBa W C(epbl roCyIapCTBEHHOTO YIPABICHHUS.
Opnako Bpsii U TakWe MPEIACTABICHUS COOTBETCTBYIOT OOBEKTHUBHBIM pEallvsM,
ONpeAEIsieMbIM HE TOJBKO 3aKOHOAATEIBCTBOM, HO M MPAKTUKON €ro MPUMEHEHUS U
MPAKTUKOW peasii3aluy MyOoJIMYHON BIACTH B TOCYAapCTBE HA BCEX YPOBHSX.

H. JI. IlemmnH yKa3bplBa€T Ha BO3MOXKHOCTh PAaCCMOTPEHUSI MECTHOIO
CaMOYIIPaBJICHUA KaK:

- CPEACTBA OTCTAaMBAHUS UHTEPECOB TEX MM MHBIX COLUAIBHBIX TPYIIIL,

- CPEACTBA BIMSAHHUS TOCYIApPCTBA HA COOTBETCTBYIOILINUE COLIMAIIbHBIE TPYIIIIBL;

- KaKk IepBoro u BToporo [6, c. 325-326].

W 3pece Hamo mpu3HaTh POJIb MECTHOIO CAaMOYIPAaBICHUS U KaK CpENCTBA
OTCTaMBaHUSI HUHTEPECOB TEPE]l BIACTHBIMU CTPYKTypaMu 00Jiee BBICOKUX YPOBHEH, U
KaK CpEACTBA BIIMSHUS BBIMICCTOSIIMX BIIACTHBIX CTPYKTYp Ha TE€ WIA WHBIC
colMaJbHbIE TpymIbl. [Ipuuem peanusyercss OHO B TECHOM KOHTAKTE C OpraHaMu
TrOCYAapCTBEHHOM BJIACTH M WUHBIMU BIIACTHBIMU CTPYKTypaMH, MPEACTABISIONIUMU
MMEHHO rocyaapcTBo. M ¢ yuéToM 3TOro rpaHb Mek1y MECTHBIM CaAMOYTIPABICHUEM U
rOCYAapCTBEHHOM BJIACTHIO CTAHOBUTCS ITPAKTUYECKN HE3AMETHOM.

[ToaTOMy HE SIBIIETCA CIIy4YallHBIM BBICKA3bIBAEMOE B JINTEPATYpE MHEHHE O
HEYMECTHOCTH 000COOJIEHHUS OT TOCYJapCTBEHHOW BJIACTH HHCTUTYTa MECTHOTO
CaMOyIIpaBJICHUS, KOTOPBIN (dbakTuyecKu CTAaHOBUTCS MPOIOTIKEHUEM
rocyAapCTBEHHOM Biactu [6, c. 342]. I HecMOTpsa Ha TO, YTO TAKO€ BHUJICHUE HE B
MOJTHOW MEpPE OTPAXKAET MO3UIIUI0 POCCUHNCKOTO 3aKOHOAATENA HAa HACTOSIIUIA MOMEHT,
OH B TOJHOW MEpPE COOTBETCTBYET CIIOXKMBIIEHCA B Pocchu MOTUTUKO-TTPABOBOM
JNEVUCTBUTEIILHOCTH.

YMECTHOCTh TPU3HAHUS T'OCYIAPCTBEHHO-NPABOBOM MPUPOABI MECTHOIO
CaMOYTIPABJICHUS CTAHOBUTCS eIIe Oojiee TOHSATHOM, €CIM MpU3HaTh, YTO
HErOCyJapCTBEHHAs! TIPUPO/Ia MECTHOTO CaMOYITPaBJICHHS U3HAYaIbHO 0a3upoBaiach

Ha YK€ JJaBHO BbIpaOOTaHHOMW 3amaJHOM KOHIIETIIMH, KOTOpasi B COBPEMEHHOM MUpE



yxe ycrapena. [loatomy ects Bce ocHOBaHMs noaaepkarb nosuuuto H. JI. [lepmmna
B YacTM TMpPU3HAHUS CUHOHMMHYHOCTH (EHOMEHOB IyOJMYHOW  BIACTH,
rOCy/IapCTBEHHOM BJIACTU U MyHUIIMNAIBHOU BiacTH [6, ¢. 342]. IIpu 3TOoM cunTaem
BaXKHBIM TNOJYEPKHYTb, IOCJEAHEE MOHATHE COBMHANAET C IMEPBBIMU JBYMs JIHILb
OTYaCTH, OyyYHd YaCTHBIM CITy4aeM.

[IpencraBieHHas MO3UIKA, C HAIIEH TOUKHU 3pEHU, IPEACTaBIsETCS Hanboee
onpaBaaHHOW. OHa HaxXOOUT MOATBEPKIACHUE B M OTACIBHBIX IOJOKEHHIX
@enepanbHoro  3akoHa «OO0  00mMMX TPUHLUIAX  OpPraHU3AlMH  MECTHOTO
camoynpasienusi B Poccuiickoit ®enepanuu [2] (3akon Ne 131-D3), B yacTHOCTH, B
4. 1 cr. 1, npu3Haromeld 3a MECTHBIM CAMOYIPABICHUEM CTaryC OJHOW M3 OCHOB
POCCUICKOTO0 KOHCTUTYLIMOHHOTO CTpos. M310KEeHHOE JaeT BCE OCHOBAHUS IS
PacCMOTPEHHSI MECTHOTO CaMOYIIPABJIEHUS B KAY€CTBE KOHCTUTYLIUOHHOTO MHCTUTYTA
myOaumaHOM BiacT. W, yuuThiBas €ro HaJu4Ke B Mpejiesiax BCe TEPPUTOPUH CTPAHBI,
BPSJ I MO)KHO COMHEBATBCS B €r0 HETOCYIApCTBEHHON MTPUPOJIE.

be3ycioBHO, MeCTHOE CaMOyHpaBlI€HHE MOXHO OblI0 OBl  cUMTaTh
HErOCyJapCTBEHHbIM HHCTHUTYTOM, €CJId Obl OHO (PYHKIMOHHPOBAJIO OTAEIBHO OT
MHCTUTYTOB TOCYHapCTBEHHOW BiacTH. OAHAKO OHO (PYHKIMOHHPYET B TECHOM
B3aMMOJICHCTBUU C HUMH, UTO pean3yeTcs U npu (OpPMUPOBAHUN COOTBETCTBYIOLIUX
OpraHoOB, U NP pean3aluy UMY UX TOJTHOMOYHUH.

Crnenu¢uka MECTHOTO CaMOYIPAaBJIEHUS JOCTATOYHO TOYHO BHIpa)KeHa B 4. 2
cT. 1 3akoH Ne 131-®3, rme OHO 3aKpeIuIeHO B KayecTBE (POPMBbI OCYLIECTBICHUS
HapoJOM COOCTBEHHOW BIJIacTH, OOECIEUMBAIOIICH PEIIEHHE BOIMPOCOB MECTHOTO
3HAYE€HUs HACEJICHUEM HENOCPEACTBEHHO M (WJIM) Yepe3 COOTBETCTBYIOLIUI OpraHbl.
OcCHOBBIBasICh Ha JAHHOW HOpME, MOXKHO MOJararb, 4T0 MECTHOE CaMOYyIIpaBJICHHE
BBICTyMaeT (opMOW peanu3anuu MyOJUYHOW BJIACTH HA HIDKHEM YpPOBHE
roCyJapCTBEHHOIO YIPaBJICHHS, UMEHYEMOM MeECTHbIM. IIprueM Ha 3TOM ypOBHE
YIPaBJICHUSI CYIIECTBYIOT T€ K€ MPaBUJIa, TE ke 3aKOHOMEPHOCTH, T€ KE MEXaHU3MBI

3aMEIIeHHUs] COOTBETCTBYIONIUX JODKHOCTEH M (OPMHpPOBAaHUS OPTaHOB, 4YTO W,



HampUMep, Ha YpPOBHE OPraHOB TOCYIAPCTBEHHOW BIIACTH CyOBEKTOB WM Ha
(benepalibHOM YPOBHE TOCYAapCTBEHHON BIACTH.

3nech HEBO3MOXKHO HE 00paTuTh BHUMaHHE Ha HEKOTOPHIE KOHCTUTYLIHOHHBIE
HOPMBI, UCXOJl M3 CMBICIA KOTOPBIX CTAHOBSITCS OYEBHAHBI CXOJACTBA OpPIraHOB
MECTHOTO CaMOYIIPaBJIEHUsI U TOCYIapCTBEHHOM BiacTu. Hampumep, omnpeneneHHas
OOILIHOCTh YKa3aHHBIX BJACTHBIX CTPYKTYp O4EBHJIHO B 4. 2 cT. 24 Koncturynuu PO B
4acT OOs3aHHOCTEM «O00ECHeuYuTh KaXJAOMy BO3MOXKHOCTb O3HAKOMJICHUS C
JOKYMEHTaMH M MarepuajaMi, HENOCPEICTBEHHO 3aTparuBalOlUIMMHU €ro IpaBa H
CBOOO/IBI, €CITM MHOE HE MPEAYCMOTPEHO 3aKOHOM).

B 10 X%e Bpemsa 00 0co00il 3HAUUMOCTHM M CHELUUPUUHOCTH MECTHOTO
CaMOYITpaBJICHHs CBUIETENCTBYET IPYyIIIUPOBAHUE HOPM O HEM B CIIELIMAJILHOM IJ1aBE
Konctutyuun P®. Iloaromy Obulo Obl HEOOOCHOBAHHBIM IIOJIAraTh OTAEIEHHOCTH
roCyJapCTBEHHOM BJIACTH OT MECTHOTO CaMOyIPaBJICHHUs. JlyMaeTcs, 4To 3TO SBISETCA
JOTIOTHUTENIbHBIM MOATBEPKIECHUEM MPHUHAIIIEKHOCTH MECTHOTO CaMOYTPABIIEHUS K
YUCIIy KOHCTUTYLIMOHHBIX HUHCTUTYTOB BJIACTH.

HekoTopble KOHCTUTYLIMOHHBIE MOJIOKEHHS €lI€ O0bIlIe YOSKIaI0T HAC B TOM,
YTO MECTHOE CaMOYIIPABJICHHUE SIBISIETCS €CTh HE TOJBKO MHCTUTYT KOHCTUTYLIHOHHO-
MPaBOBOM MPUPOJBI MyOJTUYHONW BJIACTH, HO U MHCTUTYT TOCYIapCTBEHHOU BIIACTH,
HeCMOTpsi Ha (OpMaJIbHYH0 O0O0OCOOJIEHHOCTh OT TPUEIUHOW CHUCTEMBI OpPraHOB
rocynapctBeHHo#l Binactu. Hampumep, u. 2. Cr. 132 Konctutyunun P® nomyckaet
HAJIeJICHWEe  MYHUUUIAIbHBIX  OpPraHOB  OTAEIBbHBIMU  TOCYJapCTBEHHBIMU
MOJIHOMOYUSIMU. M B 3TOM CBSI3U Jake MpU3HaBaeMble (DAKTUYECKU HE OTHOCAIIUMCS
K KaTeTOpPUHA OPTaHOB IOCYJapCTBEHHOM BJIACTH OPraHbl MECTHOTO CaMOYIIPABJICHHUS
BBINIOJIHAIOT OMpeNeNEHHbIE (PYHKIIMU TOCYIapCTRA.

bonee Toro, camo copepxkanue cr.ct. 131-132 Konctutyuun PO
CBUICTEIBCTBYET O TOM, UTO TMOPAJOK (OPMHUPOBAHUS OPraHOB MECTHOTO
CaMOYIIpaBJICHUs] MPAKTHUYECKM HUYEM HE OTIIMYAKOTCS OT mopsAiaka (popmMupoBaHUs

OpraHOB TOCY/IapCTBEHHOU BIIACTH, KaK HE 0C000 OoTaM4aroTcs v pyHkimu. OTimauns



COCTOSIT JHIIb B YpPOBHE, Ha KOTOPBIX PEAJTU3YIOTCS T€ WM HHbIE IyOIWYHbBIC
(GyHKIIMY, a HE B UX CYIIIECTBE.

Crenu¢uka paccMaTpuBaeMOro HHCTUTYTA MPOSIBISIETCS Takke B ero Gopmax,
onpeneneHHblx B maBe 5 3akoHa Ne 131-®3. JlanHas miaBa mpegycmarpuBaer 14
¢dbopM, B TOM UHKCIIE MECTHBIN pedepeHIyM, MyHULIUIIAJIbHBIE BEIOOPHI, CXOJ] TPaXaaH,
coOpanue rpaxaan u T. 1. [Ipuuém cnekrp dopMm He sBiseTCs OorpaHHMueHHBIM. 1
roBops 00 yKa3aHHbBIX (opMax, MOXKHO TOJIaraTh, YTO, HAIIPUMEDP, CXOJ UJIU cOOpaHue
IrpaXJaH BIIOJIHE OOOCHOBAaHHO MOTYT OBITh pPACCMOTPEHBI BHE KOHTEKCTa
rocygapcTBeHHOM BiacTu. OIHAKO €CIM TOBOPUTh O MECTHOM pe(epeHayMe HiIn
MYHMIMIIAJIBHBIX BBIOOpPAX, TO COBEPIIEHHO TOYHO MPOCJIEKHUBAETCS Mapajuieib C
OpraHaMu rocy/IapCTBEHHOU BilacTh. B 3TOM CBSA3M TUIIL OTAEIbHBIE (POPMBI MECTHOTO
CaMOYTpaBJICHHUs] CUMTAaEM BO3MOXKHBIM HE paccMarpuBaTh B KauecTBe (HopM
OCYILIECTBIIEHHUE IOCYIAPCTBEHHOM BIIACTH.

Jlymaercsi, 4To U310KEHHOE ONPENEISET CYIECTBEHHYIO CIEU(UKY MECTHOTO
camoyImpaBieHus. I MMEHHO IO3TOMY OHO XapaKTEpHU3YyeTCs KaK YHHUKaJIbHBIN
oOIIeCTBEHHBI (PEHOMEH, OTVIMYHBIM KaK OT MHCTUTYTOB TOCYyJapCTBEHHOW BIIACTH,
TaK ¥ OT MTHCTUTYTOB I'pa)kAaHCKoro odmiectna [8, c. 274].

Hanmo ckasarp, 4TO B JIMTEpAType HEPEAKO IMOAHUMAETCS BOIPOC ABTOHOMHHU
MECTHOTO camoynpasiieHusi. [Ipuu€ém oTMeuaercsi, 4YTO Takod AaBTOHOMUU
MPEMATCTBYET caMO 3aKOHOAATEILCTBO [8, ¢. 279]. B 3Toil cBs3M KpailHE TPYAHO
Ha3BaTb MECTHOE camoympaBiieHne (HOpPMON CaMOOpraHu3ali TPa)kJIaH B MOJTHOM
CMBICJIE ATOTO CJIOBA, KAK ATO IBITAETCS CAENaTh, HAIPUMEP, JOKTOP IOPUANYECKHUX
Hayk P. M. Ycmanoga [7]. [lymaeTcs, 4TO 0 caMOOpraHu3aluy peub MOXKET UJITH JIUIIb
Ha JIMIIb B KOHTEKCTE OTIEIbHBIX ()OPM MECTHOIO CaMOYIpPaBJICHMS, B YACTHOCTH,
cxofa rpaxkaad win coOpanus. Ecau jxe ToBopuTh, Harpumep, o pedepeHayme uiu
MYHHIIMIAIBHBIX BBIOOpAX, TO 3/1€Ch BPSA JIM MOXKHO YCMOTPETh CAMOOPTraHU3aLHUIO.

YuuTeiBasg H3J0KEHHOE, MECTHOE CaMOYINPABICHUE MOKHO I[O-Pa3HOMY
paccmarpuBatb. Ho B 11000M cilydae Henb3s UTHOPUPOBATH TOT (PAKT, YTO MECTHOE

camoytnpasiieHue, comtacHo Konctutyuunm P®, ecth BaxkHelmas OCHOBa



KOHCTUTYLIMOHHOTO CTPOSI U IEMOKPAaTUYECKUN MHCTHUTYT, 0€3 KOTOPOTO HEMBICIHMO
mo00€e pa3BUTOE MPABOBOE, IEMOKpPATHYECKOE rocyapcTBo [3, c. 15]. B aToM cmbiciie
MECTHOE CaMOYIIPABIEHNUE UTPAECT BAJKHEUIIYIO POJIb, OTHAKO TOYHOTO TIOHUMAHUS €TO
MECTa B CHCTEME BJIACTH ITOKA HET.

Opnako HamM BecbMa OnM3Kka UAEs MECTHOTO CaMOYIpaBIEHUS Kak
CBO€0Opa3HOTO MOCPEIHUKA MEXK Ty TOCYIapCTBOM M HacelieHueM |3, c. 18].

3akiouenune

[IpuHanIeKHOCTh K €IMHON CUCTEME MTyOTUYHOM BIACTH U YPETYJIUPOBAHHOCTh
Hopmamu Konctutynmn PO mo3BossieT paccMaTpuBaTh MECTHOE CAMOYIIPAaBJIEHUE B
YuCJa€ KOHCTUTYLIMOHHBIX HWHCTUTYTOB, B YHCJIE€ HMHCTUTYTOB  YIIPABICHUS
roCcyJapCcTBOM, HO NMPUMEHUTEIBHO K HWKHEMY YPOBHIO YHPaBIIEHUS (TOPOACKOMY,
paliOHHOMY ).

He npencraBiseTcss BO3MOXKHBIM XapaKTEpU30BATh MECTHOE CaMOYIIPABICHUE
KaK HEroCylIapCTBEHHBI MHCTUTYT XOTA ObI IOTOMY, YTO, BO-IIEPBBIX, YTO OHO B €r0
paMKax OCYILIECTBIIIETCSI TECHOE B3aUMOJCHCTBHE MYHULUIAIBHBIX OPIraHOB C
OpraHaMM roCyJlapCTBEHHOM BIIACTH; BO-BTOPBIX, OPTaHbl MECTHOTO CaMOYITPABIICHHUS
(dbopMHpYIOTCS B I1I€JIOM Ha T€X XK€ MPUHIMIAX, YTO U OpraHbl roCyJapCTBEHHOU
BIACTH; (YHKIIMM OPraHOB MECTHOTO CaMOYIIPABJICHUS B I1IE€JIOM aHAJOTUYHBI
(YHKUHMSAM OpPraHoB roCydapCTBEHHOW BIIACTH.

OtnenbHble (POPMBI OCYIIECTBIEHUST MECTHOTO CaMOYNpaBJICHMsI, HAIpPUMeEp,
CXOll WM COOpaHHMe Tpak/IaH, MOXXHO pacleHUBaTh Kak (OPMBI WU CIOCOOBI
CaMOOPTraHU3allMM TpaXKJaaH, OTAENbHBIE OT TOCYAAapCTBEHHOW BiacTtu. OpHaAKo
MYHUIIMTIATBHBIN pedepeHayM WIM MYHHIIMTNAIbHBIE BBIOOPHI B 1IEIOM HUYEM HE
OTIIMYAIOTCS OT pedepeHAYMOB WA BbIOOPOB, TPOBOAMMBIX HAa PETMOHAIBHOM HIIA

beneparbHOM YPOBHSX TOCYIapCTBEHHON BIACTH.
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NPE3UJIEHT POCCUNCKOMN ®EJEPAIIMU B CUCTEME PA3JEJIEHUS
BJIACTEM

CebacTbsn [ixon, Ph.D., nouenr, I'iodansubiii yausepcurer OP Jindal,
Conunar, Xapbsna, Uuaus, jsebastianin@bk.ru

AHHOTAIUA

B crarbe anammsupyercs poiab Ilpe3uneHra PP kak oAHOro M3 BaXKHEUIIUX
JEMOKPaTHYECKUX MHCTUTYTOB COBPEMEHHOTO 00IIeCTBa U rocyaapcTBa. Jlana odmas
XapaKTEpPUCTHKA TPUEIUHOM CUCTEMBI pa3/iesieHus BiacTeid, 0003HaueHHOU B cT. 10
Koncturyuuu PO, rae Ilpe3uneHT HUKOUM 00pa30M HE BBIAEINIEH; IPEACTABIEH 0030p
COINEP)KAHUS HEKOTOpPhIX HOpM KOHCTUTYyIMHM, OTpaKAOIIMX IPE3UIECHTCKHUE
IIOJIHOMOYMSI, B TOM 4YHCJIE B KOHTEKCTE 3aKOHOJATEJIBbHOM, HWCIIOJHUTEIBHOM,
cynebnoit Bmactu. Ocobo otmedueHo mosiBienune B 2020 1. B pesynbTare
KOHCTUTYIIMOHHOU pe(OpPMBbI MOHATHUS «EAUHAS cCUCTEMa ITyOJIMYHOM BIACTH», U3 YETO
CHEJIaH BBIBOJ O BXOXJeHuH lIpe3suaeHTa B AaHHYIO CHCTEMY KakK LEHTPAJIBHOIO
3B€Ha, a TaKXke o0 0oyiee MMPOKOM MOHMMAHMM JAHHOW CUCTEMBI B CPaBHEHUU C
TPUEANHOW CHUCTEeMOM pazzaenenus Biacteil. Ocobo B cTaThe MNOAYEPKHYTO
pacnpoCTpaHEHUE MPE3UJCHTCKUX ITOJIHOMOYMM Ha KaXAYI0 W3 BETBEH BIIACTH W,
BMECTE C TEM, BBIXOJ MojaHOMouMi I[Ipe3nmeHTta maneko 3a mpenesbl TPUEAUMHOMN
cucteMbl paszaeneHus Bracte. Ha ocHoBe HOpM ananusza HopMm KoHcTuTyumn
OTMEUYEHa O0beNMHSIONIas, YPaBHOBEIIMBAIONIAs, coriacymas poib lIpesuaenra.
Bricka3aHO aBTOPCKOE MHEHME O HEIOOLIEHKE POCCHUUWCKUMM 3aKOHOJATENIEM POJIH
npesuaeHTa B 4. 4 cr. 81 Koncruryuuu PO BBuay ycraHoBieHue ¢enepaibHOro
3aKOHA KaK MCTOYHUKA PEryJIMpOBaHUS MOpsaKa M30paHusi mpe3usieHTa. ABTOPOM B
ATON CBSA3M BBICKA3aHO MHEHHE O IIeJIECOO00Pa3HOCTH PEryJIMpOBaHUS BOIPOCOB

MNPE3UACHTCKUX BBI60pOB (I)ellepaJ'IBHLIM KOHCTUTYUNOHHBIM 3aKOHOM.
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Original article

THE PRESIDENT OF THE RUSSIAN FEDERATION IN THE SYSTEM OF
SEPARATION OF POWERS

John Sebastian, Ph.D., Associate Professor, OP Jindal Global University,
Sonipat, Haryana, India

Abstract

The article analyzes the role of the President of the Russian Federation as one of the
most important democratic institutions of modern society and the state. A general
description is given of the triune system of separation of powers outlined in Article 10
of the Constitution of the Russian Federation, where the President is in no way singled
out; an overview is provided of the content of some constitutional norms reflecting
presidential powers, including in the context of legislative, executive, and judicial
power. The appearance in 2020 was particularly noted. as a result of the constitutional
reform of the concept of a "unified system of public power", it is concluded that the
President enters this system as a central link, as well as a broader understanding of this
system in comparison with the triune system of separation of powers. The article
emphasizes the extension of presidential powers to each of the branches of government
and, at the same time, the President's powers go far beyond the triune system of
separation of powers. Based on the norms of the analysis of the norms of the
Constitution, the unifying, balancing, and coordinating role of the President is noted.

The author's opinion is expressed that the Russian legislator underestimates the role of



the president in Part 4 of Article 81 of the Constitution of the Russian Federation due
to the establishment of federal law as a source of regulation of the procedure for
electing the president. In this regard, the author expressed an opinion on the expediency
of regulating the issues of presidential elections by a federal constitutional law.

Keywords: power, head of state, democracy, Constitution of the Russian Federation,

president, semi-presidential republic, presidential republic, separation of powers

BBenenue

PyxoBoactBysce Hopmamu Koncturyunu PO [1], B mepBoouepeTHOM MOPsIAKE
BOXHO TMOMYEPKHYTh 3adUKCHUpOBaHHbIN B cT. 10 mnpuHOMI —pa3AelieHus
rOCy/1IapCTBEHHOM BJIACTH Ha:

- 3aKOHOJIaTEJIbHY0;

- HCTIOJIHUTEJIbHY1O;

- CyZ1IeOHYIO.

OTcrona BO3HUKAET 3aKOHOMEpHBIN Bompoc o mecte [Ipe3unenta PO Bo Biacty,
TPaJIULIHOHHO UMEHYEMOM B IOPUAMYECKON HAyKEe CUCTEMOW pPA3[ENEeHUs BIACTEH.
Pemenne naHHOrO BOMpOCa BaXHO M C TEOPETUYECKOM, M C MPAKTUYECKON TOUYKU
3peHUs], Bellb aHAJU3 MOJIHOMOYHI IJIaBbl TOCYIapCTBA, OTBETCTBEHHOCTH U MPOYUX
aCIEKTOB €ro y4acTHsl B YIpPaBICHUM CTPAHON BO MHOIOM pa3pelIaeTcs UMEHHO C
OTJIAJIKOM Ha YKa3aHHBIM MPUHIUI. DTO 0OOCHOBBIBAET BHHUMAaHHE K MPOOJIIEMaTHKE
Mecta [Ipesuaenta PO B cucteme pazneneHus BIacTei.

OTcroaa 1 1esab UCCIeAOBaHMs — HA OCHOBE aHAJIM3a KOHCTUTYLMOHHBIX HOPM U
TOKTPUHAIIbHBIX HICTOYHUKOB YTOUHHUTH MecTO [Ipe3unenta PO B cucteme paszieseHus
BJIACTEM.

OcHOBHas1 YaCTh

[IpucTymnasi K OCHOBHOM YacTH UCCIIEIOBAHNUs, H HEJIB3s1 HE 00paTuThes emig pas
K cT. 10 Konctutynuun P®, n3 comepkaHusi KOTOPOM OCTAETCA HE COBCEM SICHOM
no3uuus [maBel rocynapcrBa B ycTaHoBUBLIEHCS B Poccum cucreme pasneneHus

BJIACTEM, BEJIb B HEW OH HE yImoMuHaercs. BMecte ¢ TeM apyrue Hopmbl KoHCTUTY1MY,



B YaCTHOCTH, IIPEJCTaBICHHBIC B 1. 4, OTpaXkatoT 0co00 3HaUnMYyto poisb [Ipe3naenrta
KaK INIaBbI TOCYNapCTBa.

Hcxons u3 cr. 80 Konctutyuuu PO, [Ipesunent sapusercs:

- rapantom KoHcTuTyIMu;

- TApPaHTOM IIPaB U CBOOOJ YEJIOBEKA U IPAKIAHUHA;

- JIMLIOM, OXPAHSIOIIMM CYBEPEHMTET, HE3aBUCUMOCTb M T'OCYAAPCTBEHHYIO
LEJIOCTHOCTh CTPAaHBI,

- JINLIOM, TTOJIJIEPKUBAIOIIUM IPAXKIAHCKAN MUP U COIIACHE B TOCYAAPCTBE;

- JMIOoM, OOECHEeYMBAIOIIUM  COIJIACOBAaHHOE  (YHKUMOHUPOBAHUE H
B3aMMO/ICHCTBUE OPTaHOB €AMHON CHCTEMBbI ITyOJUYHOM BIIACTH;

- JINIIOM, OTIPEJETSAIOIINM OCHOBHBIE HAIIPABJIEHUS T'OCYAapPCTBEHHOM ITOJIUTUKH,
IIPUYEM KaK BHYTPEHHEH, TaK U BHELIHEM;

- npencrasureneM Poccuiickon  @exepauuu  BHYTPU CTpPaHbl U B
MEKTyHapOIHBIX OTHOLIEHUSX.

JlymaeTcsi, 4yTo npeAcTaBlIeHHbIE MTOJI0KEHUS, 3aKpeIIEHHBIE B cT. 80, Haubonee
0000111eHHO OTpaxkatoT poisb lIpe3naenta B ynpasieHun PoccuiickuM rocyiapcTBOM.
OpnHako OHM HE JAKOT MHOTHX OTBETOB HA MPUHIUITMAIBHO 3HAYMMbIE BOIIPOCHI.

Tem He MeHee, ynoTpeOiieHHe (GOPMYITUPOBKU «e0uHas cucmema nyonuyHou
énracmuy B KOHTEKCTe nesrenbHocTy [Ipesnnenra PO B 4. 2 ct. 80 Konctutyuuun PO
NAET OCHOBAaHME COBEPIICHHO YBEPEHHO YTBEpXKAarh, yro [7aBa rocymapcrBa —
HEOTBHEMIIEMOE 3B€HO B TAHHOM CHUCTEME. A 4TO KacaeTcsi OpraHOB 3aKOHOJATEIbHOM,
WCIIOJIHUTENBHOM, CyneOHON BIIACTH, TO OHHM TOXKE B JIaHHYIO cucTeMy Bxondar. Ilpu
TOM CHUCTEMa pasJelieHusl BIAcTel mpeacrapisieTcss Oosee y3KUM IIOHATHEM B
CPaBHEHUHU C TMOHATUEM €IMHOM CHUCTEeMbl MyONu4HOW Biactu. M ecnau Tpu BeTBU
BJIACTH pa3beAUHEHBI, TO [Ipe3uIeHT B HEKOTOPOM CMBICIIE UX OOBEAUHSIET, B CBS3U C
YEeM pa3leJICHUE BIACTH CTAHOBUTCS B HEKOTOPOM CTEIIEHU YCJIOBHBIM U IO3BOJISIET
(YHKIMOHUPOBATH €€ 3BEHbSIM COBMECTHO, COITIAaCOBAHHO, A(h(HEKTUBHO.

Henb3s He OTMETUTH TO OOCTOSITENLCTBO, YTO M3HAYAJIBHO M HA MPOTSKEHUU

MHorux Jiet Konctutyuust PO He copeprkana NoHATUS €€ eAMHON CUCTEMBbI ITyOJIMYHOM



BJIACTH, B CBSI3U C ueM poub [Ipe3usenta B cucteme paszenieHus: BiacTell Obuia ere
Oonee HeompeneneHHoW. B pesynwsrare KOHCTUTYHHOHHOW pedopmbl B 2020 1,
BKJIIOUABIICH, B TOM 4YHCJIE, BHECEHHME W3MEHeHMi B 4. 2 crT. 80 ¢ 1maHHOH
(bopMyIHPOBKON, POJIb IIABbI TOCYIAPCTBA OMPEIEICHHO KOHKPETU3UpOBaiachk. Tem
HE MEHEE, HEKOTOPBIE BOIIPOCHI OCTAJIUCh, B TOM YHCJIE U TEOPETUUECKOTO XapaKTepa.

B KOHTEKCTE HM3JI0KEHHOTO MPEICTABISAECTCS BaXXHBIM OTMETHTh HEKOTOPHIE
kitoueBble omHoMmouns [Ipesunenta PO B pamkax (QyHKIMOHUPOBAHUS KaKI0M U3
BETBEH BIIACTU. Tak, B paMKax UCIOJHUTEIBHOU BiacTu lIpe3unent:

- Ha3HauvaeT npeacenarens [IpasurenscrBa PO;

- BBIIOJIHSET (PyHKLIMHU o011ero pykoBoAcTsa [IpaBuTtenbcTBoM;

- pemaeT Bonpoc orcTtaBku [IpaBuTenbCTBa;

- yuacTByeT B Ha3HaueHuu lIpencenarens banka Poccuy;

- YTBEPK/1aeT BOCHHYIO NTOKTpUHY (CT. 83 Koncruryiuu PO).

B oGnactu ¢pyHkuronnpoBanus 3akoHoaarenbHou Binactu [Ipesunent PO:

- Ha3Ha4YaeT BbIOOPHI AenyTaroB [ocynapctBeHHON JlyMbl;

- paciyckaet [ ocynapcrBennyto [dymy;

- BHOCHUT 3aKOHOITPOEKTHI HA PACCMOTPEHUE;

- Ha3HA4YaeT peepeHIyM;

- MIOANKCHIBAET U OOHAPOIYET 3aKOHBI;

- oOpammaercst K penepaabHOMy COOpaHUIO C TIOCIaHUEM, POPMYIUPYST B HEM
OCHOBHBIE HalpaBJICHUs] BHYTPEHHEW 1 BHeLTHEN MonuTUKY (CT. 84 Konctutyuuu PO).

B ocyuiectnenuu npaBocyaus [Ipe3nieHT HenocpeaCTBEHHO He 3a/1eHCTBOBaH,
32 UCKJIFOUYEHUEM ClIydasi, KOTla OH peajau3yeT paBo ITOMWIOBAHHUS, B COOTBETCTBHH
co cT. 89 Koncturymuum P®, ogHako MMEHHO OH NPEACTABIACT KaHAUIATYPhI IS
Ha3HAYEHUS Ha BBICIIUE CYAECHCKUE TOJKHOCTH, COMIACHO IT «e» CT. 83 KoHcTuTynnun
P®, uro oTpakaeT ero HeMalOBaXHYIO pOJIb B padoOTe JaHHOW BETBU BIIACTH.
OcoOeHHO  ATO  TOJIHOMOYHMSI  3HAaYUMbl B KOHTEKCTe  (POPMUPOBAHMSL.

Koncturynmonnoro Cyma P®, morymero mpaktudecku 1t000# 3aKOHOIATEIBHBINA aKT



[P HAJUYHUM OIPEAEIEHHBIX OCHOBAHMM MpU3HATh NPOTUBOpeyaliiM OCHOBHOMY
3aKOHY CTpaHbl, @ 3HAYUT U HE MOJIEKAITUM IPUMEHEHUIO.

Henb3a He npusHaTh, yTo nosHoMouus IIpesuaeHTa onpenenéHHo BBIXOAST 3a
paMKu Bcex Tpex BeTBed Binactu. B wactHocth, m «e.1» cT. 83 Koncturyuuu PO
HaJeJISIeT ero MOJHOMOUYKMEM Ha3HauyaTh U OCBOOOXKIATh OT AOLKHOCTH ['eHepanbHOTo
npokypopa. Takum o0Opa3om, U B PEIIEHHH BOIPOCOB IMPOKYPOPCKOrO HAA30pa B
HEKOTOpOi cTeneHu [Ipe3nIeHT Toke OKa3bIBAETCs 3a/IECTBOBAHHBIM.

Ocob6o0 BaxxHO oOpartuTh BHUMaHue Ha 4. 1 cr. 85 Koncruryuuu PO,
no3Bossronier [Ipe3uaenTy HMCnosib30BaTh COIVIACHTENBHBIE NPOLEAYPHl B LEIAX
YPETYIUPOBAaHUS PA3HOMIACHNA MEXIYy OPraHAMM IOCYyJapCTBEHHOW BIACTH, NPUUYEM
BO3HMKAIOIIMMHU Ha Pa3HbIX YPOBHAX. B amom cmvicie npe3udenmcKkue noiHoMOouus
PACNPOCMPAHAEMCS HA KAXCOVI0 U3 8emeell 61acmu U 8 YeloM OaleKo 8blX00am 3d
PAMKU MPUeOUHOU CUCmemMbl pazoelleHus e1acmeti, Yymo ompaxcaem ocoboe mecmo
271a8bl 20Cy0apcmea ¢ cucmeme pasoeneHus: 6racmell U 8 Yyeiom 8 eOUHOU cucmeme
nYOIUYHOU 81ACTU.

VYkazannas Hopma naér ocHoBanme C. H. Marpocoy u A. I. IlerpoBy
xapaktepusoBarh [Ipe3ugeHTa Kak BEpXOBHOIO apoOuTpa, Omaromapsi AESITEIbHOCTH
KOTOpPOTO B CHCTEME BJIACTH 00ECIeYnBaeTCsl paBHOBECHE, IPUUYEM TaKOe PaBHOBECHE
3HAYUMO HE TOJIBKO ISl (PYHKIIMOHMPOBAHUSI CaMOM BJIAacTH, HO W ISl 0OIlIecCTBa B
uenom [7, c. 153].

C Touku 3peHHs aHanM3a NMOMHOMOYMM l[Ipe3nneHra M OLEHKM €ro poiu B
CUCTEME PAa3JENICHUs BJIACTEN HMHTEPEC MNPEACTABISIIOT OTMEYAEMbIe, B YACTHOCTH,
B. B. Komapogoii [6, c. 30] cKpbITblE OTHOMOYHS, KOTOPBIE PEATU3YIOTCS, TIIABHBIM
oOpa3zom, B paMkax nopydeHuit [Ipesuaenta. IToT BUJ HOPMATUBHO MPABOBBIX aKTOB
npenycMoTpeH B cT. 113 Konctutyunn PO ¢ 2020 .

3HaAYUMOCTh JAHHOTO HOPMAaTMBHOI'O aKTa ¥ MOJHOMOYMI 10 €ro U3AaHUI0 BO
MHOTOM OOYCJIOBJIMBA€TCSI TEM, UYTO IIMPOKHUH CIIEKTP BOIMPOCOB TOCYyAapCTBEHHOTO
YIPaBJICHHs pelIaeTcss UMEHHO B pe3yasrare Aadu lIpe3suaeHToM mopydeHHid U ux

BBIMOJIHEHUS COOTBETCTBYIOIIMMU oOpraHamu. [Ipmyém Hepenko peub BenETCs O



BOIPOCax, TPEOYIONMUX 3aKOHOAATEILHOTO PEIICHHS. JTO O3HA4YaeT OTpakaeT eI
Oornee mmpokue mnonHoMouus llpe3upeHTa B 4acTH pellIeHUsS 3aKOHOAATEIbHBIX
po0JIeM B pa3BUTHH TOCYIapCTBa.

Amnanuzupys poiib [Ipe3unenTa B cuctemMe pas3/iesieHHs BIaCTel Ha HACTOSIIUN
MOMEHT HEJb3s1 OTMETUTh AUHAMUKY 3Toi pond. Ha npoTsikenun Oonee yem 20 ner
3HAYMMBIX M3MEHCHUM B 3TOM 4YacTH He ObLIO, omHako cHadasna B 2014 1., a gaiee B
2020 . B Koncrurymuto P® Obul BHECEH psij CYIIECTBEHHBIX IMPeoOpa3oBaHUM, B
pe3y/bTaTe 4YEero CTaJ0 YMECTHBIM TOBOPUTh O TOSIBICHUM HOBBIX pOJEH U
pacmupenun ¢ynkuuii Ilpesuaenta. Ha 3To ykaspiBaeTcsi, B 4aCTHOCTH, paboTe
nokropa opuandecku Hayk O. M. 3aznaena [ 35, c. 20].

Cpenu Haubonee 3HAYMMBIX HU3MEHEHHUU MOXKHO OTMETUTh paCIIUPECHUE
MOJIHOMOYHH Tpe3uieHTa B cepe NeaTeTbHOCTH OPraHOB UCIIOJHUTEIILHON BIACTH.
CommacHo ctr. 110 Konctutynum P®, miaBa rocymapcTBa BKIIFOYAETCS B COCTaB
IIpaButensctBa P® u oOCymecTBIIET PYKOBOACTBO MM, HAa OCHOBE YETO
C. H. Marpocos u A. I'. IleTpoB aenaroT BbIBOJ 0 cocTosiBIIeMcs nepexoae Poccun k
npe3ugeHTckol gopme mpamienus [7, c. 153]. M3noxxkeHHOEe AAET OCHOBAHUS s
MMeHOBaHUs Poccuum MMEHHO MpEe3UJICHTCKOM pecnyOauKoi, XOTs paHee BOIPOC O
XapakTepe pecnyOnuku ObUT OCTPO JUCKYCCHOHHBIM BBHUY CTOJIKHOBEHWS MHEHUN
CTOPOHHUKOB KOHIICTIIUU MPE3UACHTCKON U TOIyNPE3UACHTCKON pecmyOuK.

Takoro >xe MHEHUSI NMPUIEPKUBAIOTCA MHOTHE APYTHE aBTOPbI, OTMEUYAIOIINE
JOMUHUpYIOIee noyiokeHue IIpe3uneHTa B cucreMe MCIOJHUTEIBHOM BJIACTH, €T0
POJIb KaK OpraHu3aropa v (akTH4eCKOro pyKoBoauTeNs [2, c. 43; 4, c. 44].

MoxkHo cornacuthes ¢ MHeHHEM O. WM. 3a3HaeBa o ToM, uTo B Poccuu [Ipe3uaeHt
3aHUMaeT JOMUHHUPYIOIIEE TMOJOKEHUE B paMKax TpPEYrojJbHUKA «MPE3UJEHT —
MPaBUTENBCTBO — mapiameHT» [5, c. 20]. Mubimu cinoBamu, umeHHo IIpe3uaeHT
OTpeeNsieT 3HAaYMMBbIE HapaBlIeHUE JAESTENHbHOCTH 00EMX BIACTHBIX CTPYKTYD.

MOXHO COITIacUThCS C MHEHMEM YKa3aHHOTO aBTOpa W B TOM, YTO B IIE€JIOM
TEHJICHIIUS K PACIIUPEHUIO TPE3UACHTCKUX MOJTHOMOYUIA, nMeroas Mecto B Poccuu,

COOTBCTCTBYCT MHUPOBBIM TCHACHIOUAM, IIOCKOJBKY K YKPCIIJICHUIO cOOCTBEHHOM



BJIACTU CTPEMSTCS HE TOIBKO PYKOBOAUTEIHN aBTOKPATUUECKUX TOCYIAPCTB, HO U IJ1aBbI
IeMoKpaTuyeckux crpad [5, c¢. 20]. B »2Toil cBA3M Jaxe BO3HUK TEPMUH
A. llIne3unrepa-mi. «uMIepckoe mpe3uaeHTcTBo» [8, ¢. 399]. I[IpumeuarensHo, 4TO
JUTSI TaKUX CIIydaeB BEChbMa TPUCYI W HEPOPMAIbHBIM XapaKTep BIIACTH TJIABBI
rocyaapctsa [5, c. 20].

Ouenb 4€tko U €MKo omnucan mecto [Ipesunenra PO B cucreme myOnmyHOM
Biactu B. B. [oH4apoB, Ha3BaB €ro CTEPKHEBOM OCHOBOM LEHTPAJIU3ALUU CUCTEMBI
BHacTy [3, c. 93]. 3nech NIaBHBIM HIOAHCOM SIBJISIETCS UMEHHO CTEP’KHEBOM XapakTep
MPE3UACHTCKON BJIACTH, TO €CTh B HEKOTOpoM cMmbiciie [Ipe3uneHt — 3to ta ¢urypa,
BOKPYT KOTOPOM OOBEIUHSIIOTCSI BCE JACHCTBYIOIINE B CTPAHE BIACTHBIE CTPYKTYPHI, B
TOM 4YHuClie U Ha OCHOBaHMM KOHCTUTYUMH TpU3HABa€Mble CaMOCTOSTEIbLHBIMHU.
Nmenno Onaromapsi gurype [Ipe3upeHta OHM HaNpaBisSIOT YCUIUS B II€JIOM Ha
JOCTIDKEHHE OOIuX IeJiel, HEeCMOTpsS Ha MOTCHIMAIbHYI) BO3MOXXHOCTD
BO3HUKHOBEHUS MPOTUBOPEUUIA.

Hexoropeie Bompocsl BbI3biBaeT 4. 4 cT. 81 Koncturyuum P®, comiacHo
KOTOPOMY HIOAHCHI M30paHUsl TIaBbl TOCYAapCTBa PErIaMEHTUPYIOTCS (efaepaibHBIM
3aKOHOM. B pamkax HacTOsIIero MccieqoBaHUsS COOTBETCTBYIONIUN (enepanbHbIi
3aKOH HE TPEJCTaBIsETCA 1eIeco00pa3HbIM aHAIN3UPOBaTh, OJHAKO B KOHTEKCTE
JTAHHOW HOPMBI MO3BOJIMM Cc€0€ OTMETUTh HEAOOIEHKY 3aKOHOAATEIEM 3HAUUMOCTH
BBHIOOPOB TJIAaBBI TOCyHapcTBa. /[ymaemcs, umo Obllo Obl Oonee yenecoobpazHo
ypeaynupogamuv eonpoc uzopanus Ilpesudenma ¢hedepanohubim KOHCMUMYYUOHHBIM
3AKOHOM.

3akioueHune

CoBpemennoe Poccuiickoe rocygapcTBo, CHCT€Ma BIIACTH  KOTOPOTO
byHKIIMOHUPYET Ha ocHOBe KOHCTUTYIMH, TIpeTepIieBIei CyIIIECTBEHHBIEC U3MEHEHUS
B 2020 1., MO’)KHO 0OOCHOBAaHHO CUYHTATh MPE3UACHTCKONU PECIyOIMKOM, OCOOEHHO C
yuéroM pykosozmsieit poiu [Ipesunenra [Ipasurensctse. Tem He meHee, [Ipe3nnenra
HEJIb3sl OTHECTH WCKIIOYUTEIbHO K WCHOJHUTEIbHOW BJIACTH, MOCKOJIbKY OH

pacnojara€t MHPOKUMHU IIOJJHOMOYHAMHU TaKXKE B pPaMKax SaKOHO)IaTCHBHOﬁ u



cynebHou Bnactu. bosiee Toro. onpenenéunsie nonHomouns y [lpesuaenra umerorcs u
B yacTH (popMUpOBaHUs pyKoBoACTBa [Ipokyparypbl kKak HaI30PHOTO OpraHa.

W3noxeHHOe O3Ha4aeT, 4yTo (akTUueckue mnomHomouuns llpe3umenTta BBHIXOAAT
JAJICKO 33 PAMKH TPAIULIMOHHON TPUEANHON CUCTEMBI Pa3ICICHUS BIACTEN, U 3TO TAET
OCHOBAaHHE I0Jararb, 4TO HapsAy ¢ TPAOULUOHHO BBIAEISEMBIMUA 3aKOHOJAATEIBHOM,
UCIIOJIHUTENIBHON U CylneOHOM BIIACTBIO, CYIIECTBYET MNPE3UACHTCKAasA, MO KpalHeu
Mmepe, ae-pakro, oObenuHsonas B ce0e HEKOTOphle Havala, MPUCYIIUE KaxIou u3
TpeX YKa3aHHBIX BETBEH BIIACTH.

B utore pons Ilpesuaenta PO Bunurcs B odecrnieueHUM OOIICHANPABICHHOM,
COIVIACOBAaHHOM, B3aMMOYPAaBHOBEUIMBAIOIICH  JCATEIBHOCTH  BCEX  BIACTHBIX
CTPYKTYp, KPYI KOTOPBIX HE OIPAHMYMBACTCS 3aKOHOAATEIIBHOW, MCIOIHHUTEIBHOM,
Cy/leOHOM BIIACTBIO, a BKIIIOYAET U UHbIE YIIOMHHaeMble B OCHOBHOM 3aKOHE CTpaHbl

oprassl, B ToM uuciie, [Ipokyparypy.

Cnucok aureparypbl

1. Koncrurynus Poccniickoit denepannu : MpuHATA BCEHAPOIHBIM I'OJIOCOBAHUEM
12 nex. 1993 . (¢ u3M., 0100p. B xoze obiiepoc. rosocoBanus 1 uron. 2020 r.) // Poc.
ras. 1993. 26 nek.; 2020. 4 uroi.

2. AbGaea E. A. JlestenpHocth Ilpesunenta Poccuiickoit dexpeparuu 1o
pyxoBonctBy IIpaBurensctBom Poccuiickoit ®@enepanu U WHBIMU (enepaTbHBIMU
OopraHaMu HCIIOJIHUTEIbHON BIACTH: KOHCTUTYLMOHHO-NPAaBOBOM acrekT // BecTHuk
WNuctutyTa npasa bamkupckoro rocynapctBeHHoro ynusepcurera. 2022. Ne 4(16).
C. 37-44.

3. TonuapoB B. B. O mecre u ponu Ilpesunenta Poccuiickoit ®enepanviu B
CHUCTEME OPTraHOB TOCYJAapCTBEHHOW BiacTw // ArpapHoe u 3emenbHOe mpaBo. 2021.
Ne 2(194). C. 90-94.

4. H3un3zoe P. M. Ilpesunent Poccuiickon @Penepanuu u IIpaBUTENBCTBO
Poccuiickoit @eneparuu: HOBBIE TPaHU B3aUMOOTHOIEHUH // KypHam poccuiickoro

mpasa. 2021. T. 25, Ne 5. C. 43-54.



5. 3azHaee O. WM. HHCTUTYT mpe3UIEHTCTBA B YCIOBUAX IOJIUTHYECKON
TypOyJE€HTHOCTH:  OOIIeMupoBbie  TeHiaeHuun //  KaszaHckuil  colualbHO-
ryMaHuTapHblil BecTHUK. 2020. Ne 2(43). C. 19-25.

6. Komaposa B. B. Koncrurymuonnas pepopma 2020 r. B Poccun (HexoTopsie
acnekThl) // AxtyanbHble TipoOneMsl poccuiickoro mpasa. 2020. T. 15, Ne 8(117). C.
22-31.

7. Marpocos C. H., ITerpoB A. I. [Ipe3sunent Poccuiickoit @enepanuu B cucTeMe
pasnenenusi Biactei // BectHuk Poccuiickoro ynuBepcutera koomeparmu. 2021.
Ne 4(46). C. 151-154.

8. [Ine3unrep-mmagmmii = A. M. Iukibl aMepukaHCKOM ucTtopud. M.:

N3narensckas rpynma «IIporpeccy, «IIporpeccAkanemus», 1992. 688 c.

References

1. Konstituciya Rossijskoj Federacii : prinyata vsenarodny m golosovaniem 12
dek. 1993 g. (s izm., odobr. v xode obshheros. golosovaniya 1 iyul. 2020 g.) // Ros.
gaz. 1993. 26 dek.; 2020. 4 iyul.

2. Abaeva E. A. Deyatel nost’ Prezidenta Rossijskoj Federacii po rukovodstvu
Pravitel stvom Rossijskoj Federacii 1 iny'mi federal ny'mi organami ispolnitel noj
vlasti: konstitucionno-pravovoj aspekt // Vestnik Instituta prava Bashkirskogo
gosudarstvennogo universiteta. 2022. Ne 4(16). S. 37-44.

3. Goncharov V. V. O meste 1 roli Prezidenta Rossijskoj Federacii v sisteme
organov gosudarstvennoj vlasti / Agrarnoe i zemel noe pravo. 2021. Ne 2(194). S. 90—
94.

4. Dzidzoev R. M. Prezident Rossijskoj Federacii i Pravitel stvo Rossijskoj
Federacii: novy'e grani vzaimootnoshenij // Zhurnal rossijskogo prava. 2021. T. 25, Ne
5.8S.43-54.

5. Zaznaev O. I. Institut prezidentstva v usloviyax politicheskoj turbulentnosti:

obshhemirovy'e tendencii / Kazanskij social no-gumanitarny’j vestnik. 2020. Ne

2(43). S. 19-25.



6. Komarova V. V. Konstitucionnaya reforma 2020 g. v Rossii (nekotory'e
aspekty’) // Aktual'ny'e problemy" rossijskogo prava. 2020. T. 15, Ne 8(117). S. 22—
31.

7. Matrosov S. N., Petrov A. G. Prezident Rossijskoj Federacii v sisteme
razdeleniya vlastej // Vestnik Rossijskogo universiteta kooperacii. 2021. Ne 4(46). S.
151-154.

8. Shlezinger-mladshij A. M. Cikly" amerikanskoj istorii. M.: Izdatel skaya gruppa
«Progress», «ProgressAkademiyay, 1992. 688 s.



5.1.5. MexayHapoaHO-IPABOBbIEC HAYKH

Hayunas crates

VJIK 341.4

MMPOBJIEMbBI MEXKXJIYHAPO/HOI'O COTPYAHUYECTBA B C®EPE
BOPLBLI C ITPECTYIIHOCTBIO

I[InauneHko AjleKCaHAP AHATOIbEBUY, K.10.H., JOLUEHT Kadeapbl
rocyJIapCcTBEHHOI0 YIIPABJIEHUS IOPUINYECKOr0 (paKky/ibTeTA,
apilipenko_state@outlook.com

AHHOTALMSA

B coBpemenHoM mupe mnpobsiema MPOTUBOJCUCTBUS TpecTynHOocTH. DakThuecku
BBIXOJIUT 32 paMKH TOCYJapCTBEHHBIX TPAaHUIl U MPUOOpETAET MI00ATbHBINA XapaKTep.
B »TuUX yCHOBUSAX MEXIYHApOAHOE COTPYIHHUYECTBO B cdepe OoprObl C
MPECTYNMHOCTBIO CTAHOBUTCA OOBEKTHBHOM HeoOXoaumocThio. OHO peanusyercs
CUCTEMOW OpraHOB, KOTOpPBIE PACCMOTPEHBI B CTaThe M BKIOuYaroT opransl OOH,
NHtepnon M pervoHalibHbIE MEXIyHapoJHble opraHu3anuu. Ha HanuoHaJibHOM
YPOBHE 0COOYI0 pOJIb UTPAET MPOKYpaTypa B CUCTEME TPABOOXPAHUTEILHBIX OPTaHOB,
YYacCTBYIOIIMX B  MOPOTUBOJECMCTBUM  MPECTYNNHOCTU U  MEXIYHAPOIHOM
COTPYJIHUYECTBE, HAJCJICHHAs JJIsI 3TOr0 IMIMPOKUMH mojHOoMouusiMu. Cpeau
OCHOBHBIX MEXIYyHapOJHbIX JOKYMEHTOB BBIAENSIETCA W aHanu3upyercss Kuorckas
JeKJIapalusi, B KOTOPBIM OMNpENEesiOTCS OCHOBHBIE MPUOPUTETHI B  cdepe
MEXIYHAPOJHOTO COTPYAHUYECTBA MO OOpbOE C NPECTYMHOCTHIO; OTMEUYAETCS
mpo0JsiemMa MPOTUBOACUCTBUS KHOEPIPECTYTHOCTH, B TOM YHCIIE B chepe, CBI3aHHOM C
KpPUMUHAJIBHBIM O000POTOM KPHUNTOBAIIOT. OHAKO OCyilecTBICHUE 3(PHEKTUBHOTO
COTPYJHHYECTBA OCIJIOKHSIETCS CIOKHUBIICHCS TEOMOIUTHIECKOM 00CTaHOBKOW M HE
BIIOJIHE KOHCTPYKTHUBHBIMU OTHOLICHUSIMU Mexay Poccueil u ctpanamu 3anaja, uTto
BKYyII€ C HECOBEPIICHCTBOM HAIIMOHAJIBHOTO U MEXIYHApPOJHOIrO IpaBa MOPOXKIAACT
Maccy TpyaHocTel. B pe3ynbrare aBTop mpu3HaeT UMEIOIINECS TOCTHKEHUS B cepe

MEXIYHAPOJAHOTO COTPYAHHMYECTBA MO OOpbOE C MPECTYMHOCTHIO M MOAYEPKUBAET



0CcO0YyI0 3HAYMMOCTh Pa3pabOTKH €IMHBIX CTaHIAPTOB, HA OCHOBE KOTOPHIX JTOJDKHA
BECTHCh OOpb0a ¢ MPECTYIMHOCTHIO.

KuroueBble ciioBa: riobanuzanus, 6opbr0a ¢ mpecTynmHocThio, Kunotckas nexmaparus,
MEXIYyHApOJHAs  MPECTYMHOCTh, MEXKIYHApPOJIHOE TMPaBO, MEXKIyHApOIHOE

COTPYAHMYECTBO, IPOKYpaTypa, IPOTUBOACHCTBHE TPECTYITHOCTH

Cratbs octynuia B peakuuio 20.04.2025, oqodpeHa nociie pereH3npoBaHus
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Original article

LAW AS A FACTOR OF SOCIO-ECONOMIC DEVELOPMENT OF
SOCIETY

Pilipenko Alexander Anatolyevich, Candidate of Law, Associate Professor of the
Department of Public Administration of the Law Faculty

Abstract

In the modern world, the problem of countering crime. In fact, it goes beyond state
borders and acquires a global character. In these circumstances, international
cooperation in the field of combating crime is becoming an objective necessity. It is
implemented by a system of bodies that are discussed in the article and include UN
bodies, Interpol and regional international organizations. At the national level, the
Prosecutor's Office plays a special role in the system of law enforcement agencies
involved in combating crime and international cooperation, with broad powers for this
purpose. Among the main international documents, the Kyoto Declaration stands out
and analyzes, which defines the main priorities in the field of international cooperation
in combating crime; the problem of countering cybercrime, including in the field
related to the criminal trafficking of cryptocurrencies, is noted. However, effective
cooperation is complicated by the current geopolitical situation and not entirely

constructive relations between Russia and Western countries, which, coupled with the



imperfection of national and international law, creates a lot of difficulties. As a result,
the author recognizes the existing achievements in the field of international cooperation
in combating crime and emphasizes the special importance of developing common
standards on the basis of which the fight against crime should be conducted.

Keywords: globalization, fight against crime, Kyoto Declaration, international crime,

international law, international cooperation, prosecutor's office, crime prevention

BBenenue

CoBpeMeHHbIE OOIIECTBO M TOCYJapCTBO  pa3BUBAIOTCA B YCIIOBHS
100aIu3alny, YeM NPEJONPEAEISIIOTC U 0COObIE BBI30BbI, C KOTOPHIMU IPUXOAUTCS
UM CTaJKUMBaThCi. MHOTME M3 STUX BBI30BOB 3aTParuBarOT MPaKTUKy OOpBOBI C
npecTynHocThio. M B aTHX peanusix 3¢pheKTuBHOE MPOTUBOJACHCTBUE MPECTYMHOCTH
OKa3bIBAETCA YK€ HEBO3MOXKHBIM 0€3 TECHOI0 MEKIYHAPOIHOIO COTPYIHUYECTBA,
MPUYEM HE TOJIBKO B paMKaxX JBYCTOPOHHHUX WJIM TPEXCTOPOHHUX OTHOILIECHHI, HO U B
paMKax II00aJbHBIX MEXKIYyHApOAHbIX OTHOIIeHH. Iloatomy mnpoOnemaruka
MEKIyHAPOJIHOTO COTPYAHHUYECTBA B chepe OOpbObI ¢ MPECTYNMHOCThIO HAXOAUTCS B
YUCJIE CAMBIX aKTyaJlbHBIX.

OpHako cuTyanusi TakoBa, 4YTO 3(PPEKTUBHOrO COTPYyAHUYECTBA B JAHHOU
oOnacTu AOOUTHCA KpaifHe MpoOreMaTuyHO, TaK KaK UM Ha JIBYCTOPOHHHE, W Ha
MHOTOCTOPOHHUE  OTHOIICHMS]  HAKJIaJbIBAlOT  OTMEYaTOK  JIPYyTM€  acHeKThl
MEKTYHApOJIHOM KU3HU — IIPABOBBIE, IOJINTHYECKHE, dKOHOMUYECKue. A ¢ 2022 roga
npobseMaTika MEXIyHapOJHOTO MPOTUBOAEUCTBUS MPECTYIMHOCTH OKa3ajoCh eIié
0ojiee CIOXKHOM B CBA3M C CYLIECTBEHHBIM YXYJALIEHUEM OTHOIICHUH MEXIy
Poccuiickoit denepanueii 1 cTpaHaMu 3amaja, 9To TOXKE ONPEACIIeT HEOOXOIUMOCTh
aHaJM3a MMEIOIICIHCS B HACTOAIIEE BPEMsI CUTYyallMH B OOJACTH MEXTYHAPOIHOTO
COTpyAHMYECTBA 1O OOpbOEe C TPECTYNMHOCTbIO U  TEPEOCMbICIEHUE €€
MEPEOCMBICIICHHE C YYETOM MNPOU3OLICAIINX B MOCIEAHEE BpeMs uU3MeHeHui. Ha

PEUICHUC OTUX 3aaa4 HallpaBJICHA JaHHAs CTATbs.



OcHOBHas1 YaCTh

MexnyHapogHOE  COTPYAHMYECTBO, HAIICJICHHBIE HAa IPOTUBOJCHCTBHUE
MPECTYNHOCTH, B IEJIOM HOCUT CHUCTEMHBIM XapakTep M peaau3yercsi Ha Tpex
OCHOBHBIX:

1) na ypoBue OOH;

2) Ha ypoBHe MHTEpmona;

3) Ha ypOBHE PErMOHAIBHBIX MEXKIYHAPOIHBIX opraHu3amui [9, c. 263-264]

be3yciioBHO, 3HAUMMOCTh Ka)XJ0r0 M3 3TUX YPOBHEU CIIOXKHO IEPEOLIECHUTD.
Opnnako B3aumogeicteue B paMkax OO CTOUT BBIIECIUTH 0CO00, TOCKOJIBKY OHO HOCUT
r1o0anpHbIN Xapaktep, u uMeHHO OOH siBiisieTcst Hanbosee KpymHOU MEXTyHapOTHOM
OopraHu3alyen, UMeroIIe Hanbosiee aBHIO MCTOPHUIO U CIOKUBIIUKUCS aBTOPUTET.
[IpoTuBOmEWCTBUE MPECTYNHOCTH  PACCMATPUBAETCS B YHCIE  BaXKHEUIIMX
npuoputetoB B pabore OOH, i 4dero B e€e CTPYKType CO3[aHO HECKOJIBKO
CIICIIMATIBHBIX OpraHoB, B YaCTHOCTH, Coser be3zonacHoctn "
Kourpreppopuctnueckuii  komuter. W B3aumoneiicteBue ¢ OOH B pamkax
MPOTUBOJCUCTBUSl TMPECTYNHOCTH OCYIIECTBIAETCA HA YPOBHE NPABUTEILCTB U
MHHUCTEPCTB HHOCTPAHHBIX JI€JI TOCYAAPCTB.

Nurtepriona (MexayHapoqHON OpraHu3allMid YrOJOBHOM TOJMUIMU) TOXKE
SABISICTCS OOHO W3 KPYNHEWIINX MEXKIYHAPOAHBIX OpraHu3aluil, MPU3BAHHBIX
obecreunBaTh NPOTUBOCHCTBUE MpecTyMHOCTH. COOTBETCTBEHHO, B3aUMOJICHCTBHE B
paMKax JAHHOW OpPraHU3alMu OCYUIECTBISECTCS MPU y4aCTUHM OPraHoOB mojuiuu. B
Poccun cootBercTBytomue ¢GyHKuuu BoznokeHsl Ha MBJ[ Poccuum (B mune
HanmonansHoro muentpasibHoro Owpo HWarepmona MBJI Poccum), a Takxke
PochuHMOHUTOPHHT.

Yto KacaeTca COTPYOAHUUYECTBA B PaAMKaX PErMOHAJIBHBIX OpPTraHU3aluii, TO OHO
pasBuBaercs, Hanpumep, B pamkax CHI, BPUKC, HIOC, OOKBb u ap., u Toxke
CIOCOOCTBYET MPOTUBOJAEHCTBHUIO MPECTYMMHOCTH HA MEXKIYHAPOIHOM YPOBHE, XOTS U

B MEHBIIIMX MaciinTadax.



Ecnmu paccmarpuBarh MEXIyHApOAHOE COTPYIHUYECTBO B cdepe OOphObI C
IPECTYIHOCTBIO B KOHTEKCTE PocCCuM, TO OCHOBHBIM OpraHOM, MNPUHHUMAIOIIAM
y4acTHe B TaKOM COTpyAHHMYecTBE, BbIcTynaeT IIpokyparypa. OTO BHOIHE
COOTBETCTBYET CJIOKUBIIECHCS B MHUpPE MPAKTUKE, TJI€ UMEHHO OpraHbl MPOKYpaTyphl
yale Bcero 00ecrneuynBaOT MEXKyHApOIHOE COTPYIHUUECTBO B AaHHOU chepe. [Ipu
3TOM caMo B3aumozeiicTeue, kak nuyT E. B. Cepena u C. A. IBaHOB, peanu3syeTcs B
OCHOBHOM I10 JIByM 0a30BBIM HANpPaBICHUSIM:

1) MexX1yHapOIHO-ITPABOBOMY COTPYIHUYECTBY;

2) okazaHMIO ITpaBoBOM momoru [7, ¢ 158].

B nmanHOM cilyyae COTPYIHHMYECTBO, pacCcMarTpuBaeMO€ Kak OJHO W3
HAMPABJICHUN MEXIYHAPOAHOTO B3aumonencTtBust [Ipokyparypel, HOCUT HMEHHO
IBYCTOPOHHUI XapakTep, TO €CTh NPEANOJaracT JIBYCTOPOHHIOK aKTHUBHYIO
neaTeNbHOCTh. OKa3aHUe K€ MPaBOBOM MOMOILIM B 3HAYUTEIBHON MEpE OTpakaeT
OJTHOCTOPOHHMI XapakTep AESITENbHOCTH. XOTSA, €CIM a0CTparupoBaThbCsi OT ITUX
HIOAHCOB, TO OyJE€T OYEBUJIHO, YTO M MEXIYHAPOTHO-IIPABOBOE COTPYIHHYECTBO, U
OKa3aHuE MOMOIIM SIBJISIOTCS IBYyCTOPOHHUMU B3aMMOJICUCTBUSIMH, TaK Kak Jaxke B
cllyyae OKa3aHHMsl TIOMOIUM BTOpas CTOpPOHA, NpHHUMArOUIas ATy NOMOUIb U
paccMarpuBaeMasi B MAacCUBHOW MO3UIMH, KaK MHHUMYM, JOJKHA MPEANPHHSTH
onpeAenEHHbIe MEPbl U MOJYYeHUS M HCIONb30BaHUs 3TOM momouu. Iloatomy
BbIJICJICHNE YKa3aHHBIX JIByX HallpaBJICHUI B U3BECTHOM Mepe sIBisieTcsl yCJIoBHbIM. Ho
B 1IEJIOM OCHOBAaHMS JJI BBIJICJICHUS TAaKUX HaMpaBJICHUWM HUMEIOTCS, BEIb €CIU B
MEPBOM CJIy4ae MOXKHO TOBOPUTH O HaJU4YMM HEKOW oOmIel uenu, A JOCTHXKEHUS
KOTOPOIl CTOPOHBI COTPYJHHUYAIOT, TO BO BTOPOM CiIyya€ MOMOTarollas CTOpOHa B
MEPBYIO OYEpEb peau3yeT HE CBOKO 1I€Jb, a LIeJIb JAPYroro rocyAapcTBa, B MOJb3Y
KOTOPOI'O OHO AEMCTBYET, KOTOPOMY OHO OKa3bIBAa€T MOJAECPKKY U PABOBYIO [IOMOILIb.

Ecmu obOparutecs k DenepansHomy 3akoHy «O mpokyparype Poccutickoit
deneparun» [2] (nanee — 3akoH O IPOKypaType), TO B BEAYIIEH POJIU JaHHOTO OpraHa
B JieJIe TPOTUBOJEHUCTBUS MPECTYMMHOCTH HE NPUAETCS YCOMHUTHCS: CT. 1 yKa3aHHOTO

3akoHa UMEHHO Ha MPOKyparypy Bo3jiaraet (yHKIMH KOOPAUHAIIUU JEATEIbHOCTH



MIPABOOXPAHUTEIBHBIX OPraHOB MO OOpbOE C MPECTyMHOCTHIO, YTO, YUHUTHIBAasl €e
Ha/A30pHbIE (PYHKIUH, IPEICTABISET ONPABJAHHBIM.

Cr. 2 ykazanHoro 3akoHa HazenseT [eHepanbHylo mnpokyparypy P®, kak
BBICIIIEE 3BEHO OPraHOB MPOKYpaTypbl, CIECAYIOIMIMMHU MOJTHOMOUYUSIMU B cdepe
MEXAYHApOJHOTO COTPYIHUYECTBA:

1) ocymiecTBisTh MpsAMBIE CBSI3M C COOTBETCTBYIOIIMMH OpraHaMy JApPYTUX
roCyIapcTB U MEXKyHapOAHBIMU OpTaHU3ALMIMU;

2) coTpyaHUYATh C YKa3aHHBIMH OPraHaMU U OpTaHU3ALMIMU;

3) 3akioyarh CODINAILIEHHA O BONpPOCAM IPABOBOM MOMOLIM U OOpPBOBI C
IIPECTYIHOCTHIO;

4) npyuHUMATh y4acTHe B pa3paboTKe MEKIYHAPOIHBIX 1I0rOBOpoB Poccuiickoi
denepanuu.

Takum  oOpa3oM, cucTeMa OpraHoB, OCYLIECTBISAIOIIUX OOppOy ¢
MPECTYNMHOCTHIO, JOCTATOYHO IIMPOKA U HAXOJUTCS HA JOCTATOYHO BBICOKOM YpPOBHE
Pa3BUTHS, YTO, OJJHAKO, HE BIIOJIHE TOYHO OTPAXKAET CIOKUBIIYIOCS CUTYALMIO B YACTH
MIPOTHUBOACUCTBUS MPECTYITHOCTH, KOTOpasi B 3HAYUTEIbHON Mepe 00yCIOBIMBAETCS
HECOBEpPUICHCTBOM KaK HAlMOHAJIBHOTO, TaK M  MEXAYHapOJHOro IpaBa,
00eCIeynBaroIIero MPOTUBOACUCTBUE MEXKTYHAPOIHOM MPECTYTHOCTH.

be3ycioBHO, Ha MEXIyHapOJHOM YpOBHE BOMPOCHI B3aUMOJAECUCTBUS
roCyJapCcTB U MX OPraHOB PEryIUPYETCS MHOKECTBOM HOPMATUBHBIX JIOKYMEHTOB,
KOTOpbIE BPSJ JIU B paMKax JAHHOTO MCCIEI0BAHUS MOXKHO 3aTpOHYTh. OJJHAKO cpeau
HUX MOXHO BbIAEIUTh 0co00 mnpuHATyto B 2021 r. Kuorckyro nekiapanuio
«AKTUBH3aLUs MEp NPENYNPEKACHUS MPECTYIHOCTH, YTOJOBHOIO IPAaBOCYAUs U
oOecrieyeHus: BEPXOBEHCTBA MpaBa: HABCTPEUY OCYILIECTBIECHUIO TOBECTKH JHS B
obOmactu yctoWumBoro pasutus Ha mnepuox a0 2030 roma» [1], B KoTOpoOii
PACKpBIBAETCS P KJIFOYEBBIX BOIPOCOB MEKTyHAPOIHOIO COTPYAHUYECTBA, CBSI3aHHO
C IPOTUBOJICUCTBUEM MPECTYITHOCTH.

B oOme#t crnokHoctn ykazanHas Jlekmaparusi comepKuT 97 IMyHKTOB,

OOJBIINHCTBO M3 KOTOPEIX HE MMCCT CYHMICCTBCHHOI'O ITPABOBOIO 3HAYCHMA. OI[HaKO



€CTh M T€, KOTOPhIC 3aCIyKMBAIOT BHUMaHMs. Tak, B Jlekmapamuu mogqdepKuBaeTCs
HEOOXOAMMOCTh YCTPaHEHHUs TPHUYMH MPECTYIMHOCTH, B OCOOCHHOCTH KOPEHHBIX
MPUYHMH, BaXXHOCTh MPEAYNPEKIACHUS TPECTYIMHOCTH Ha (HAKTHUYECKOH OCHOBE;
MOTPEeOHOCTh B pa3pabOTKe CTpaTeTuy MPEIyNpeKICHUS MPECTYIMHOCTH, BAXKHOCTD
pa3BUTHSI CHCTEMBI YTOJOBHOTO TMPABOCYIWs, B TOM YHCJIE 3allUThl TIpaB
MOTEPIICBIINX, CBUACTENCH © WHGOPMATOPOB, COBEPIICHCTBOBAHUE MPOICIYP
YTOJIOBHBIX PACCIICIOBaHUNA. BBIIENSAIOTCS BONPOCHI CONCUCTBUS MEXTyHAPOTHOMY
COTPYAHHYECTBY W TEXHHYECKOW TIOMOIMM B TMPEAYNPESKICHUH Bcex GopM
MIPECTYMHOCTH. YIEISACTCS MOBHIIIICHHOE BHUMAHUE TTPOOIEMAaTHKE POTHBOACHCTBHUS
TEPpPOPU3MY U HCIHOJB30BaHMUS TMPECTYMHBIX JoxofoB. B m. 96 Jlexnapamuu
dbopmynupyercs TnpusbiBa K Komuccuu 1Mo TpeaymnpekIeHUI0 TMPECTYMHOCTH U
YTOJIOBHOMY TMPABOCYAUIO «IIPUHITH HEOOXOIUMBIE CTPATETHYECKUE U ONEepPaTUBHBIC
MEpBI JIJIs1 BBITIOJTHEHUS TTOJIOKEHUN HACTOAIIEH JEKIapalui. ...

OnHaKo MOJOKEHUS YKa3aHHOTO JOKYMEHTA BEChMa PaCIlIbIBYAThI, B TOM YHUCIIC
M KacaTeJIbHO CPOKOB peaju3aliis COOTBETCTBYIOMX uaed. Ho He mpuxomurcs
COMHEBAThCSI B TOM, YTO OTMeUeHHas B Jlexmapanun HE0OXOMUMOCTh OObhCIUHCHUS
YCWIMHM pa3HBIX CTpaH M JIMIICHHE CYOBEKTOB MEXIYHAPOIHOW MPECTYMHOCTH
BO3MO)XHOCTEM HCIONB30BaTh MMEIONIUECS Y HHX JICHEXKHBIE CpPEICTBAa JOJDKHA
paccMaTpuBaThCsl KaK OHA M3 KIIOYEBBIX 3a7ad. HO B CETOMHANIHUX peanusx He
MPENICTABIIAECTCS BO3MOXKHBIM TOBOPUTH PEAIM3yeMOCTH JTAHHOM 3a/lauu XOTs ObI 10
TOM MPUYHMHE, YTO MKy CTpaHAMHU UMEIOT UMEIOTCS CYIIECTBEHHBIC MOJUTHYECKIEC
U (PUHAHCOBO-dKOHOMHUYECKHE pA3HOTIIACHs, HE CBSA3aHHBIC HAMPSIMYI C
MIPOTHUBOACUCTBUEM MPecTymHOCTH. Kpome TOoro, MIMpOKO MPaKTUKYIOTCS pa3InuHbIe
CpeIICTBa YKOHOMHYECKOTO JTABJICHUS, B CBSI3H C YEM COBMECTHBIC YCHIINS, KOTOPBIC OBI
mo3BOMIIA  A(HEKTHBHO OOpPOTHCS C TMPECTYMHOCTHIO, PEATM30BBIBATH KpaliHe
poOIeMaTUYHO.

Hago cka3arh, dYro BO MHOTOM MpoOJeMaTHKa  MEXIyHApOIHOTO
B3aUMOJICHCTBHSI B Jie7ie OOpPHOBI C MPECTYMHOCTHIO MPOIUKTOBAHA COBPEMEHHBIMHU

TEHJICHIUSMH MHTEPHAMOHAIU3AUN NPECTYNHOCTU [3, c. 22], B pe3ynbrare 4ero



«MEXITyHAPOAHOE COTPYAHUUYECTBO B OOPHOE C TpaHCHAIIMOHATBHOU MPECTYIMTHOCTHIO
BBICTYIIa€T B KayecTBe OOBEKTUBHOW HeoOxomumocTu» [8, ¢. 167]. OnHako Takwue
MOTPEOHOCTH YaCTO HE BIIOJHE aJE€KBAaTHO OIIEHMBAIOTCS Pa3HbIMU CTPAaHAMH, B
pe3yJbTaTe Yero MHOTUE CTPAHbI HE OJXOAST CUCTEMHO K PEIICHUIO 3TOM MpoOIeMbl

«BMmecte ¢ TeM HEOOXOIUMO UMETh B BHUJY, YTO CETOAHS HOBBIC MPOSBIICHUS
TpaHCHAI[MOHAJIBHOM OpPraHU30BAaHHOW TMPECTYIHOCTH HE BE3/IE€ €IIE aJICKBATHO
BOCIIPUHUMAIOTCS U KOMIUIEKCHO He paccMmarpuBatotcs. [Ipu atom B nene 60pbObI ¢
MEXKJIYHAPOJTHOM TMPECTYMHOCThIO, a 3HAUUT, U B JeJle MEXIyHaApPOIHOTO
COTpylHUUECTBAa B JTOM cdepe «ycuinus psjga TOCYJapCTB  BBI3BIBAIOT
COMHEHus» |5, c. 366].

Oco0EHHO Ba)XXHO MOAYEPKHYTh MPOOJEMaTHKy MPOTUBOACHCTBUS Ha
MEXYHAPOJIHOM YpOBHE KHOEpPNPECTyMHOCTH. B 3TOM HampaBieHHH ACSITEIbHOCTD
OCJIOKHSIETCSI HECOBEPIIICHCTBOM HOPMATHUBHO-IIPABOBOI 0a3bl, KOTOpask HE BIIOJIHE
COOTBETCTBYET aKTyaJbHbIM TMOTPEOHOCTSM W BO MHOTOM XapaKTepU3yeTCs
Pa3pO3HEHHOCTHIO U (PPArMEHTAPHOCTHIO MMPABOBOTO PErYIMPOBAHUS, B TOM YHUCIIE U B
YacCTH PETYIMPOBAHUS OOpalEHUs] KPUNITOBAIIOT, KOTOPhIE BCE aKTUBHEE BOBJICKACTCS
B KPUMHUHAJIbHBIN 000poT [6, c. 178].

B nuteparype otmedaercst ocobasi poiib MEXIYyHApOIHO-TIPABOBBIX CTAaHAAPTOB
MPOTUBOJAECUCTBUS MPEeCTyNHOCTH [4]. OgHAKO TaKWeE CTaHIAPThI B 3HAYMTEIIBHON MEpe
HOCAT JICKJIAPATUBHBIM XapakTep M, [Jaxe €cld pa3HbIMA TOCyIapCTBaMHU
coOroaroTcs, To He ouHaKkoBo. Ho nMeHHO Bompoc pa3paboTKu, UX EAMHOOOPAa3HOTO
MOHMMAaHUSI W TPUMEHEHUS JIOJDKEH pacCMaTpuBaThCcsl Kak IPUOPUTETHOE
HaIlpaBJICHUE COBEPILICHCTBOBAHUS MPAKTUKU MPOTHUBOJACUCTBUSL NMPECTYIMHOCTH Ha
MEKTyHApPOJIHOM YPOBHE M COTPYIHHUYECTBA B ATOU 00JIaCTH.

3akioueHne

MexayHapoqHOe COTPYIHHYECTBO B Jelie OOphOBl € TPECTYMHOCTHIO
peanusyercsi, TIaBHbBIM o00pa3oMm, Ha ypoBHe OOH, Hurepriona u Ha ypoBHE
pPETHOHAIBHBIX MEXAYHAPOAHBIX oOpraHuzauuii I, mnpusHaBas omnpeneacHHbIe

AOCTHIKCHHA TAKOI'0 COTPYAHMUCCTBA, HCJIL3Sd HC OTMCTHTL HCKOTOPLIC HpO6J'ICMBI, B



YaCTHOCTH, HEJOCTATOYHYIO AKTMBHOCTH COTPYAHHYECTBA, HAJIUYUE PA3HOIO Poaa
HOJUTUYECKUX U (PUHAHCOBO-IKOHOMUYECKUX PA3HOITIACUIN, OCIIOKHSIOIINX IPAKTUKY
MEXIYHAPOIHOTO B3aMMOJEHCTBHSI, HECOBEPIIEHCTBO KAK HALMOHAJIBHOIO, TaK M
MEXIYHApOIHOTO TpaBa, 4TO 3aTPydHSET peuieHrue (OpPMaNbHBIX OPUIUIECKUX
BOIIPOCOB B JIEJI€ POTUBOJACHCTBHS PECTYITHOCTH HA MEKTyHAPOJAHOM YPOBHE.

B memax panpHEMIIMX Tak B LENAX JAJBHEMIIETO COBEPIIECHCTBOBAHMS
COTpPYJIHMYECTBA B ATOM cdepe NpeACTaBIIECTCS BaXHBIM pa3padoTaTh €IUHbIC
CTaHAApThl IPOTUBOJECUCTBUE MPECTYITHOCTH, KOTOPHIE ObI HCKIIFOUMIIN BO3MOKHOCTH
st (pUHAHCOBOTO OOECHEYeHHs] MPECTyNHOCTH, B TOM UYHCIE€ M B paMKax
KHOEpIPOCTPAHCTBA, I/I€ MOKa €€ COXPAHAIOTCA BO3MOXKHOCTH Il KpUMUHAIIBHOTO
0o00poTa TpaJMIMOHHBIE BaJIOT W KPUITOBAIIOT. Bemyiryto poias B 3TOil padote

nomxHbl ceirpath OOH u MuTepnon, ycuius, KOTOPhIX BaKHO OObEIUHHUTD.
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AHHOTAIUA

CoBpeMeHHbIE peallud, XapakTepHU3yIoUIuecs rodanu3anued U 00OCTpeHUuEM
MEKIYHAPOJHBIX OTHOIICHUH MExIy 3anagoM U BocTokoMm, NpeacTaBIEHHBIMU
npexe Bcero Poccueit u Coequnennsivu [ItaTamu, TpeOyIoT mepecMoTpa BHEIIHEH
MOJINTUKU B HAIpaBlieHUU OoJiee TECHOTO COTPYJHUYECTBA C TPAAUIIMOHHBIMU IS
Poccnn mapTHEpaMu MOCTCOBETCKOTO MPOCTpaHCTBa. M Tak Kak Ha TaHHBIM MOMEHT
EADC sBngercs ToW opraHuzainuei, B KOTOPOM TMpejcTaBiIeHbl Hauboee
JPYECTBEHHbIE U Onu3kue st Poccun rocyapctsa, OCHOBHBIC YCHIIMSI B OOJIACTH
MEKTyHapOJHOTO SKOHOMHUYECKOTO COTPYTHUYECTBA CIEAYET COCPEAOTOUYUTH UMEHHO
Ha Hel. Ho Bompoc, kacarommiics NepCreKTUB JTaHHOM OpPTraHu3aluu, OCTaETCs KpaiHe
HeoHO3HauHbIM. JloroBop o EDC um npyrue AOKYMEHTBI, COCTABJISIOLIME IPABO
JAHHOW OPTaHU3alliH, C OJJHOM CTOPOHBI, CO3/IAI0T JOCTATOYHO MMPOYHYIO OCHOBY JJIS
JaJIbHENIIMX UHTETPALMOHHBIX IPOLIECCOB B YACTHU PA3BUTHS [IPaBa B IIPEIEIax BCETO
npoctpanctBa EADC. OnHako ecTh HeMaso npobusem, npucyimux npasy EADC, BBugy
KOTOPBIX TMEPCHEKTUBBI 3TOM OPraHU3alUM OKA3bIBAIOTCS I0J BOIPOCOM. B uwncie
TaKuX MpoOJieM aBTOP OTMEUaeT AeKIapaTuBHbIN xapaktep HopM JloroBopa o EADC,
a TakkKe aHaJIM3upyeMmble B JUTEparype ImpoljemMe OecCUCTEMHOCTH U
HeymnpasisiemMocTd pa3Butus npaBa EADC. B urore aBTOpoM jenaeTcsi BBIBOJ O
HE0OXOAMMOCTH CO3aHMs MPABOBOM OCHOBBI JUIsl Pa3BUTHSI BCEX KITFOUEBBIX OTpacie
3aKOHOJIATEIBCTBA B IENsIX (POPMHUPOBAHUS €IUHOTO TMPABOBOTO TMPOCTPAHCTBA B

npenenax EADC.
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Abstract

Modern realities, characterized by globalization and the intensification of international
relations between the West and the East, represented primarily by Russia and the
United States, require a review of foreign policy in the direction of closer cooperation
with Russia's traditional partners in the post-Soviet space. And since the EAEU is
currently the organization that represents the most friendly and closest states to Russia,
the main efforts in the field of international economic cooperation should be focused
on it. But the question regarding the prospects of this organization remains extremely
ambiguous. On the one hand, the Treaty on the EEC and other documents constituting
the law of this organization create a fairly solid foundation for further integration
processes in terms of the development of law within the entire EAEU area. However,
there are many problems inherent in the EAEU law, which make the prospects of this
organization questionable. Among such problems, the author notes the declarative
nature of the norms of the EAEU Treaty, as well as the problems of unsystematic and
uncontrollable development of the EAEU law analyzed in the literature. As a result,

the author concludes that it is necessary to create a legal framework for the



development of all key branches of legislation in order to form a single legal space
within the EAEU.
Keywords: state sovereignty, EAEU, international law, prospects of the EAEU,

international legal regulation, national law, EAEU law, Russian Federation

Beenenue

CoBpeMeHHas reonoIMTHYECKasi CUTYallUs, XapaKTepU3yIoIascs 000CTpeHHEM
oTHomeHW Mexay Poccueit u crpanamu 3amana, cpeaud KOTOPBIX OCOOEHHO
Bbiensitorcst CLIA, TpeOyeT NpuHUIMIIMAIBHOTO NEPECMOTPa POCCUKMCKON BHEIIHEN
IIOJINTUKHU, B TOM YHCJIE B YaCTU SKOHOMUYECKOTO COTpyAHMUYecTBa. B Hacrosiuee
BpeMs YK€ HET HMKAaKMX COMHEHHMHA B TOM, YTO Ha 3allaJHBIX «MapTHEPOB» HE
IIPUXOJUTCS PaCCUYUTHIBATD, B CBA3H C YEM YCHJIUS B YACTH Pa3BUTHSI MEXAYHAPOIHOTO
COTPYIHUYECTBA 11eJIeCO00pa3HO pa3BUBATh B APYTuX HarpaBieHusAX. OIHO U3 TaKUX
HalnpaBJIeHU CBsI3aHO ¢ EBpa3uiicKuM SKOHOMUYECKHM COIO30M (B JaJIbHEHIIEM —
EADC), xoropbiii 0€3 mpeyBelMYEHUS MOXKHO paclieHHBaTh Kak Haubosee
MEPCIEKTUBHOE MEKTOCYJaPCTBEHHOE O0bEINHEHNE C KOJIOCCATbHBIM MMOTEHIIUAJIOM.

VkazanHas cyObekTHBHas oueHka EADC oTpaxkaer, NpeuMyLIECTBEHHO,
TEONOJINTUYECKUI acClIeKT COTpyAHUYECTBA. UTO K€ KacaeTcs MPaBOBOIO AaCIIEKTa,
CBSI3aHHOTO C Pa3BUTUEM HOPMATHUBHOW OCHOBBI COTPYAHUYECTBA B paMKaxX yKa3aHHOU
OpraHu3aliu, To OH 0oJiee CIIOKEH, Ha Halll B3IV, TaK KaK HapsIy C CONIACOBAHUEM
ONPEIEICHHBIX SKOHOMUYECKUX, TOJTUTUYECKUX, BOCHHBIX U HHBIX BOIIPOCOB, TpeOyeT
UX IOPUIUYECKOTO 3aKPEIJIEHUSI, KOTOPOE YacTO OBbIBAET BEChbMa 3aTPYAHUTEIIbHBIM.
[TosToMy u Bompoc mepcrnekTuBbl pa3BuTus mnpaBa EADC mpexacramisier ocoOyro
3HAYUMOCTb.

CoBpemeHHOe cocTOsIHUE MPaBOBOil 0cHOBbI EADC

[IpaBoBass ocumoBa EADC B 1enmoM mpeacTaBisieT Cco0Oi  CUCTEMY
MEXIYHAPOJIHBIX HOPMATHUBHBIX TPABOBBIX aKTOB, 00ECMEUMBAIOIIUX MPAaBOBOE

PETYIIMPOBAHUC PA3IIMIHBIX ACIICKTOB COTPYAHUYICCTBA, PA3BUBACMOTI'O B CT'0 paMKax.



B cocrtaB 310l cuctembl, B coorBercTBUM co cT. 6 JloroBopa o EADC,
BKJIFOUEHBI:

1. JloroBop o EBpasuiickoMm skoHOMHYECKOM coro3e [1] (B nmanbHeilmem —
JHorosop o EADC).

2. MexnyHapoHble JOTOBOPBI, 3aKitouaeMbie B paMkax EADC.

3. MexyHnapoaiabie JoroBopbl, 3akiatodaeMbie EADC ¢ TpeTbeld CTOPOHOM.

4. Pemenus u pacnopsixenus opranoB EADC:

- Beiciero EBpa3suiickoro 3kOHOMMYECKOTO COBETA,

- EBpa3niicKoro MeXKnpaBUTEIbCTBEHHOTO COBETA,

- EBpa3suiickoil 3KOHOMUYECKON KOMUCCHU.

Horoop o EADC wumMeer mnpuOpuTeT Imeped HWHBIMH HOPMATHBHBIMH
JOKYMEHTaMH, COCTAaBJISIIOIIMMU IPAaBO JAHHON OpraHu3alyd, YTO OOOCHOBBIBAET
HE00XOJMMOCTh HanboJjee 1eTaabHOro ero paccMoTpeHusi. CTpyKTypHO OH BKJIFOYAET
28 pa3nenoB, a Takke Oonee 30 MPUIIOKEHUI, HANPABICHHBIX HA PETYIUPOBAHUE
DKOHOMUYECKMX M HHBIX acCIEKTOB COTpPyIHHYECTBa Mexay uineHamu EADC —
Poccueit, benapycsto, Kazaxcranom, Apmenuen u Keipreizcranom.

B kauectBe mnaBHbiXx uenert EADC, a 3Hauutr, W 1ened MIPaBOBOIrO
peryiaupoBaHusi, ocyuiecTBisiemMoro B pamkax EADC, neknapupyeMbix B CT. 4
paccMarpuBaemoro JloroBopa, nepeuncIisitoTCs:

1. Co3nanue ycinoBuil AJisl pa3BUTHS] SKOHOMUK CTPAH-YJICHOB.

2. CrpemsieHre K GOPMUPOBAHUIO €IMHOTO PHIHKA.

3. BcecTtopoHnsis ~ monmepHM3anusg, — Koomepalus W IIOBBIIICHUE
KOHKYPEHTOCIIOCOOHOCTH HAallMOHAJIbHBIX 9KOHOMUK B YCJIOBHUAX INI0OATU3allUK.

To ecTb MOXHO C YBEPEHHOCTBIO TOBOpUTH O HaueineHHoctu EADC Ha
JOCTHKEHHE KaK COOCTBEHHBIX IIeJIel KaXKJ10i U3 CTpaH, Tak U OOIINX, KOJUIEKTUBHBIX
ueneit. [Ipu 3ToM B IeHTpe BHUMAaHKME HAXOAUTCS UMEHHO 3KOHOMMKA.

bazoBeiMu npuHnMnamu  pyHkuuonupoBanus EADC, cormmacHo cr. 3
aHanuzupyemoro JloroBopa, BBICTYyArOT:

1. YBaxkeHne NpuHIMIOB MEXIYHAPOIHOIO MPABa.



2. YBaxxeHUE 0COOEHHOCTEHN MOIUTUIECKOTO ycTpoiicTBa uieHoB EADC.

3. HaneneHHOCTh Ha B3aMMOBBITOHOE COTPYAHUYECTBO U YUET HAIIMOHAIBHBIX
MHTEPECOB CTPaH-y4YaCTHULL.

4. IlpuHUHMIIBI PIHOYHON SKOHOMHUKHU U KOHKYPEHLUU.

Hcxonsa w3 mepeyucieHHbIX NpUHIMIOB, B pamkax EADC obecrneunBaercs
MAaKCUMAJIbHO JIOSJIBHOE OTHOLIEHWE K KaXKIO0M U3 CTPAH-YYaCTHHI], HE3ABUCHUM OT
cnenu@UKU MOIUTHIECKOTO YCTPOMUCTBA, M POPMaATBHO HCKITIOYAETCS BMEIIATENbCTBO
OpraHM3allid BO BHYTPEHHME J€lla CTPaH-y4dyacTHHL. B TO e BpeMs IaHHOE
ITOJIOKEHNE BECbMA HEOAHO3HAYHO C TOYKH 3pEeHUs JalbHeNmmMX nepcernektus EADC,
ITOCKOJIBKY TAKOH ITOAXO HE CO3MAET ONTUMANIBHBIX YCIOBHUM I OAHOHAIIPABIEHHOTO
IIPABOBOIO pa3BUTHsA Beex cTpaH-ydacTHUL EADC.

AHajm3 nepcneKkTus pa3purus npasa EAJC

[lepcnextuBbl pa3Butus npaBa EADC MOXHO OLIEHMBAaTh IO-pa3HOMY, HO B
LIEJIOM YMECTHO BBIACIINTH ABA BO3MOXHBIX ITyTH JAJILHEUIIIETO MPOrpecca:

1. OObeauHEeHUE CBEPXY.

2. O6beauHenue cHU3y |3, ¢. 62].

CyTh mepBOro MyTH 3aKO4YeHa B pa3pabOTKe W MPUHATUS €IUHBIX IS BCEX
ctpaH-wieHoB EADC perynupyromux JOKyMEHTOB, aHAJIOTUYHBIX IO CBOEW MPHUPOJIE
Tamoxxennomy komekcy EADC. Yro kacaercs BTOpOro IyTH, TO OH COCTOWUT B
MOCTETNIEHHOM YpPETYIMPOBAaHUM OTIENbHBIX c(epa MPaBOOTHOUIEHUH, OTAENIbHBIX
aCIIeKTOB DKOHOMHMKHM, 4YE€M B HACTOsIIEE BpeMs 3aHUMaeTcsa EBpasmiickas
SKOHOMHUYECKasi KoMuccus [ 5, ¢. 62].

Paznmnuus Mexy 3TUMU JBYMsI IyTSMH HOCST NPUHUMIIMAJIBHBIN XapakTep.
IlepBblii yTh IpEANONAracT, KAK MUHUMYM, YaCTUYHBIA OTKa3 cTpaH-uieHoB EADC
OT CYBEpPEHHTETa B TOJb3y JAHHOTO HMHTETPALMOHHOTO OObEAMHEHMs, B OOIIMX
uHTepecax. M Tonbko B 3TOM cilydae MOXeT ObITh oOecriedeHa BO3MOXKHOCTH IS
MOCJIEIOBATEIbHOTO, CUCTEMHOIO M BCECTOpPOHHEro pa3Butus mnpaBa EADC, ¢

BBITCKAIOIIKUM M3 3TOI'O PAa3BUTHCM BCCX HCO6XOI[I/IMBIX HHTCTPAIUOHHBIX HHCTUTYTOB,



Hanpumep, 1o oOpasmy EBpomeiickoro Coro3a, KOTOPBIM TPHUHSATO CYHUTAThH
«KJIACCUYECKHUM IIPUMEPOM HaJHAIMOHAIBLHOU CUCTEMBD [6, . 40].

OpHako aJig BBIOOpA TakOro MyTH Pa3BUTHS CYIIECTBYIOT BEChbMa CEPbE3HBIE
MPEMSITCTBUS: «HEOOXOIMMOCTh OTKa3a OT CYBEPEHUTETa BBI3BIBACT CEPHE3HOE
COMPOTHUBJICHHE CO CTOPOHBI OOJBIIMHCTBA TocynapcTB-uieHoB EADCy [5, c. 62].

[Tomumo TOro, ONpENeNEHHOE HEraTWMBHOE BIWSHHUE HA WHTETPALMOHHBIE
npoueccol B paMkax EADC oka3bIBalOT U BHEITHUE CUJIBI: «PAa3BUTHIE CTPaHbI OJIOKa
HATO He CKphIBalOT CBOEr0 HAMEPEHHS TOPMO3HTh 3TH IPOLECCHl BCEMH
BO3MOXXHBIMHU criocobamm» [7, ¢. 60].

Tem He MeHee, KIIOUEBBIMU (DAKTOpaMH, MPEMSATCTBYIONIMMU 0o0Jiee TECHOM
uHTerpauuu B paMkax EADC u yHuuUKanuu mpaBa 3TOM OpraHU3allMM, a TaKXKe
(OpMUPOBAaHUIO TOJIHOLEHHOTO €IWHOTO0 IPABOBOIO €BPa3MHCKOrO MPOCTPAHCTBA
MIPENICTABIIAIOTCS BHYTpeHHHUE (haKTOphl, BHyTpeHHUE mpoliem kak Poccun, xak u
MHBIX CTpaH, Bxomsammx B EADC.

OnHako B Hay4HBIX HMCCIIEIOBAHUSAX MPHU3HAETCS MOTPEOHOCTh B YCHJICHHUH
EADC, Oonee TecHOM COTPYAHMYECTBE B €ro paMKax, M pacUIMpEeHHH Chepsl
perynupoBanuda. Tak, B. H. Barbuib moguepkuBaeT, 4TO «HOJUTHUKH U SKCHEPTHI
COIJIAIIAIOTCS C BBIBOIOM O Ha3peBIleH HEOOXOAMMOCTH Kau€CTBEHHOTO PACILIUPEHUS
perynstuBHbIX QyHkuit EDK» [2, c. 30]. Ho Bompock! o npeaenax pacuiupeHus dTUX
PETYISATUBHBIX (PYHKIIUH, Takke o cooTHomieHuu mpaBa EADC u HalMOHAIBLHOTO
MpaBa CTPAH-YYaCTHHI] OCTAIOTCS OTKPBITHIMH AK€ B TEOPETUUYECKOM aCTIEKTE.

/1. B. Ko310B nonaraer, 4To Ha CETONHSIIHUMN JeHb pa3sButhe npaBa EADC B
pyciie 00beTUHEHH s, KaK ¥ PA3BUTHE CAaMOU OpTraHU3aIMH B IIEJIOM, TPOUCXOIUT CHU3Y
Y XapaKTEepU3yEeTCsl HAJTMYHEM, B YACTHOCTH, CIIEIYIOIIMX OCHOBHBIX MPOOIeM:

1. beccucteMHocTH.

2. Heynpasnsemoctu [35, ¢. 62—63].

beccucTeMHOCTh B JAHHOM CIIy4yae O3HAYaeT, YTO Pa3BUTHE MpaBa B paMKax
EADC npoucxomuT B OTIEIBHBIX acleKTax, OTACNbHBIX cdepax, U B pe3ybrare

MHOTHMC BOIIPOCBHI ITPAaBOBOI'0 XapaKTCpa OKa3bIBAIOTCA HE 3aTPOHYTBIMH IIPaBOM



JaHHOW opraHu3anuu. Bo MHOroM 3T0 0O0YyCIOBIEHO CYry0O 3KOHOMHUYECKUM
XapakTepoMm o0beanHeHus, nekinapupyemMbiM B JloroBope o EADC. Ho Takoit nonxon
MpemsITCTByeT OoJiee TECHOM MHTErpalyy, B TOM YHCIE U B DKOHOMHUYECKOM pycCIe.
Hampumep, mpaBo EADC mpakTudeckn HUKAK HE 3aTparuBaeT BOEHHYIO cdepy
COTPYAHUYECTBA, YTO MPEJCTABISAETCS CEPHEZHBIM YITYIIIEHHEM, 0COOEHHO B YCJIOBUSIX
npotuBocTosiHUA Poccnn u mocTcoBeTckoro npocrpancTsa B 1esnom biioky HATO Bo
maBe ¢ CoegunennbiMu Ilrtaramu, u 3amamy B uenoM. Yrto Kacaercs
HEYIPaBIIEMOCTH, TO 3Ta mpobieMa TOXKE YCMaTpUBAaeTCsi U BBIPAXAETCS B
HEJOCTaTOYHOM COINIACOBAHHOCTH IPABOBOM MOJUTHUKU KaXKJOM M3 CTPaH-YJICHOB
EADC. Bo3moxno, mpu Oosiee JeTalbHOM aHAIN3€ MOXXHO YCMOTPETh W HHBIC
POOJIEMBI.

[TpumeuarenbHbl U HEKOTOpbIE nonokeHus Jloropopa o EADC, xoTopsie Toxe
MOXKHO PacCIICHUBATh KaK MPEMSITCTBUS PA3BUTHIO MpaBa dToK opranuzaiuu. Tak, cT. 4
JAHHOTO JOKYMEHTA B YMCIIE LIeJIel MPOBO3MIAIIAET «CTPEMIIEHHE K (POPMUPOBAHUIO
€IMHOTO PbIHKA TOBApOB, YCIYT, KalluTala U TPYAOBBIX pecypcoB B pamkax Corozay.
To ecTh B JTaHHOM CJy4ae TOBOPUTCS KOHKPETHO O CTPEMJIEHUH K CO3IAHHUIO €AMHOTO
ppiHKa, a He o ero co3manu. Cyas 1o BceMy, CTOPOHBI, pabOTaBIIME Haj
COCTaBJICHUEM U MPHUHATHEM JIAHHOTO JIOKyMEHTa, HA MOMEHT ()OpMUPOBAHUS TIeJIeH
He OBLTM HE TOTOBBI K TOMY, YTOOBI PHIHOK OBLIT peajbHO eAUHBIM. B 3TOM miposiBisieTcs
neknapaTuBHOCTD 1eneit EADC.

B nuteparype Hepenko oOCyX)AaeTcsi Uaes CO3JaHus U BHEAPEHHUS €IUHOU
BaIIOTEI EADC, HO ee OCHOKHAOT MHOTHE IPENSATCTBUSL:

1. Heo6x01uMOoCTh rapMOHU3AIIMH 3aKOHOJIATENILCTBA B IpeieiaX MPOCTPAHCTBA
EADC.

2. HeoGxogumocTs (hopMUpOBaHUS €AMHOTO (DMHAHCOBOTO PHIHKA.

3. HeoOxomuMocTh  pelieHuss OCHOBHBIX  MpoOjeM, CBOWCTBEHHBIX
TEJIEKOMMYHUKAIIMOHHON uH(pacTpykrype [4, c. 271].

Kapaunanpapix m3meHenuit B pasButuu npasa EADC He MoxeT ObITh U 0e3

CYILLECTBEHHBIX MPEe0Opa30BaHMil B 00JACTH PETyIUPOBAHUS CTAaTyca YaCTHBIX JIUIL B



npoctpanctBe EADC. C opmnoit croponsl, JloroBop o EAADC comepxkutr Bce
HE0O0XOIMMOE JJISI ATOT0: «CBOOOTHOE JBM)KEHHE paboveil CUIIbI SIBISIETCS OJHUM U3
HEOTHEMJIEMBIX CJIATa€MbIX E€BPA3UHCKOTO MHTErPAIMOHHOTO mpoekTa» [3, c. 99].
OpHako Ha TMPaKTHKE HAUMOHAJIBHOE 3aKOHOJATENIbCTBO CTPAH-WICHOB HE
oOecreynBaeT Tako CBOOO/IbI, YEMY €CTh Macca IPHUYKH.

Oco00 cTouT cKa3zaTh O BOMpoce YHU(PUKAIMU HOPM YTOJOBHOTO M YTOJIOBHO-
npolieccyalbHOTo 3aKOHOAaTeabcTBa B npoctpaHcTBe EADC, a takxke oOpazoBaHUU
enuHoro cynedHoro oprana EADC, aHamornyHoro 1o Xxapakrepy CBOEH JesITeIbHOCTH
EBponelickoMy Cyay IO ITpaBaM 4Ye€JIOBEKa, O YEM IHUIIYT, Hanpumep, B. B. Pyauu u
A.b. AbpamoB [8, c. 148-149]. OmnpenenéHHbie Mepbl B ATOM HaIlpaBICHUH
TpeOyIOTCA, OTHAKO JAHHBIN BOMPOC MPEACTABISIETCS HanboJiee CIIOPHBIM, B TOM YUCIIE
U 10 TMOJUTUYECKUM COOOPAKEHUSIM, IOCKOJIbKY, COINallasiCh Ha peajbHYIO
YHU(UKAIIMIO YTroJOBHOTO M YTOJOBHOTO-NPOLIECCYAlbHOIO IIpaBa, TOCYAapCTBO
OTYACTH YTPAYUBAET KOHTPOJIb B c(hepe MPOTUBOIECHUCTBHS NPECTYITHOCTH.

[Tostomy B mnpoOnemaruke mnepcrnektuB pa3Butuss EADC  Bompoc
HaJHAIMOHAIBHOW KOHCTHUTYLUMOHAJIM3AlMM 3aHUMAET 0C000€ MECTO BO MHOIOM
BBHJIy €0 CLIOPHOTO XapaKTepa, U JIsl PEIICHHsI TOr0 BOIPOCA B TPAKTUUYECKOM PYyCIIe
TpeOyercs  NpUMTH K  OJHO3HAUHOMY  BBIBOAY IO  MOBOJY  TakKou
KOHCTUTYIIMOHATIU3AIUU: «SIBIISETCS JIM OHA 0JIaroM WK YCUIIUBAeT puckm» [3, ¢. 90].
Ho tak kak Bnactu crpan-wieHoB EADC u, npexnae Bcero, Poccun, He cMOIn moka
pPElINTh OAHO3HAYHO JAHHBIA BOIMPOC, TO PA3BUTHE MpaBa B JIAHHOW OpraHU3ALMH
MPOUCXOAUT CHU3Y — (PparMEeHTapHO U OECCUCTEMHO.

3akJirouenune

EADC sBnsiercs opranuzaiuei, Ha 6a3e KOTOpOi MOXKET ObITh C(HOPMUPOBAHO
€IMHOE IPABOBOE MPOCTPAHCTBO, BO MHOI'OM aHAJIOIMYHOE MPOCTPAHCTBY, KOTOPOE
ObU10 co3maHo B pamkax EBpomeiickoro Coroza. OpHako JUisi 3TOrO MOAXOMA CTpaH-
ywieHoB EADC Kk coTpyIHMUYECTBY JOJKEH OBITh MPUHLMNHAIBHO M3MEHEH. Eciu B
HACTOsIIIee BpeMsI pa3BUTHE OCYIIECTBIISECTCS CHUZY, TO JUIsl O0Jiee TECHOM HHTETpaliu

1 3(G(EKTUBHOTO pa3BUTHUS KIIOUEBbIE MEPHI JOKHBI IPUHUMATBCS CBEPXY, TO €CTh



opranamu EADC. CoOTBeTCTBEHHO, OpraHbl BJIACTU CTPaH-WICHOB JOJKHBI OBITH
TOTOBbI K OTKa3y OT CYIIECTBEHHOM YacTH CBOMX IIOJHOMOYUH B TOJIb3Y
HaJHaUMOHaIbHBIX opranoB EADC, B o0mmx unTepecax. B coBpemeHHol cuTyanuu
TaKo€ BPSJ TU MOXKHO MpeacTaBuTh. OIHAKO B TAJIbHEHIIIEM TaKO€ Pa3BUTHE COOBITHIA
Heub3s uckimounTh. U pazsutue EADC no o6pasiy EBponelickoro Coro3a, ¢ eAMHBIM
MIPaBOBBIM NPOCTPAHCTBOM, OOECHEYMBAEMBIM HE TOJBKO YHU(ULIUPOBAHHBIM
3aKOHOAATENbCTBOM, HO U ropucaukiueil EBpasuiickoro Cyna no mpaBaM 4eioBeEKa,
aHajoruyHoro EBporelickoMy Cyay Mo IpaBaM 4eJIOBeKa, MPEACTaBIsIeTCs Haubolee
MPEANOYTUTENbHBIM.

[ToaToMy cdepa mpaBoBoro peryiaupoBanuss EADC nomxHa pacmupsiThes,
co3/laBas €AMHYIO IPABOBYIO OCHOBY [Jisi Pa3BUTHUS YTOJOBHOTO M YTOJOBHO-
MPOLECCYaTbHOTO, TPAYKJAHCKOTO U IPaXkJaHCKOTO MPOLIECCYalIbHOT0, apOUTPAKHOTO,

BaJIFOTHOTIO, OAHKOBCKOT'O U APpYyTrux OTpaCHeﬁ 3aKOHOOATCJILCTBA.
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AHHOTAIUA

Lens cTtathm — ocwmbiciieHHe (EeHOMEHa MEXIYHApPOJHON MpaBOCYyObEKTHOCTH
rocyJlapcTBa M TOWCK IyTeWd pas3peiieHusi mpolsieM, KOTOpblE MPENsSTCTBYIOT
oOpeTeHuIo 3TOM MPaBOCYOBEKTHOCTH. B X0/1€ ee peanuzaiuu aBTop U3ydaeT BOIPOC
OTpENEeCHUS] TOHATUS MEXKIYHAPOJAHOW TIPaBO CYOBEKTHOCTH Yepe3 MPU3MY
roCyJIapCTBEHHOTO CYBEPEHHUTETa U MEXKIyHapoJHOro mnpusHanus. J[a€T KpaTkyro
XapaKTEPUCTUKY MTPABOBOI OCHOBBI MIPU3HAHUS MEXIYHAPOIHON MPABOCYObEKTHOCTH
rocyJlapcTBa, KOTOPYIO  coCTaBisieT Jumb  Jlekimapauuss O  OpUHIUIIAX
MexayHapoaHoro npaea 1970 ronma, oOsi3pIBaromias Kaxa0e rocyJapcTBO YBa)KaTb
MpaBOCYOBEKTHOCTD JIPYTUX rocyAapcTB. Ha ee ocHOBaHUU, a TakKe ¢ y4ETOM MHEHHM
JIPYTUX MCCIeAOoBaTeNe aBTOpP MPUXOAUT K BHIBOJAY O (DAKTUYECKOM OTCYTCTBUH
MEKIyHApOJIHO-TIPABOBOM pErIaMEHTallMk JTaHHOTO acrekTa. [JlaBHOe BHUMAaHHUE
COCpEIOTOYMBACTCS Ha TMpobOJieMe MPU3HAHMS TOCYyJapCTBa KakK YCIOBHUSL €ro
MEXKIYHAPOJAHOU TIPaBOCYOBEKTHOCTH. ABTOPOM OTMEYAIOTCS [JIBE€ TEOPUU —
JeKJIapaTUBHAs, B paMKaX KOTOPOM TOCyJapCTBO paccMaTpUBAETCs KaK CyOBEKT
MEKIyHApPOJHOTO TpaBa BHE 3aBUCHMOCTU OT €ro MPHU3HAHUS WM HEMPU3HAHUS; U
KOHCTUTYTHBHAsI, COTJIACHO KOTOPOM, CYOBEKTOM MEXKIYHApPOIHOTO IpaBa MOXKET
SBJISITHCSL TOJIBKO TMPU3HAHHOE rocynapcTBo. [IpoGiemy aBTOp cTaThu BUAWT B TOM,
YTO PEIICHHUE ITOTO BOIMPOCA OCIOKHSIECTCS OTCYTCTBUEM HOPMATUBHO 3aKPEIJICHHBIX
YCJIOBUY MPU3HAHMS TOCYAApCTB. B 3aKiOUeHNN CTaThbU JEIaeTCA BBIBOJ O TOM, YTO
[JIABHBIM U 00s3aTEIbHBIM YCIOBUEM MPABOCYOBEKTHOCTH TOCYJIapCTBa SIBISETCS

JIUIIb HAJIMYUE CYyBEPEHUTETA.
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INTERNATIONAL LEGAL PERSONALITY OF THE STATE

Kunitskaya Olga Mikhailovna, Candidate of Law, Associate Professor of the
Department of Economic Law of the Law Faculty

Abstract

The purpose of the article is to understand the phenomenon of the international legal
personality of the state and to find ways to solve the problems that prevent the
acquisition of this legal personality. In the course of its implementation, the author
examines the issue of defining the concept of international legal subjectivity through
the prism of state sovereignty and international recognition. He gives a brief
description of the legal basis for the recognition of the international legal personality
of a State, which consists only of the Declaration on Principles of International Law of
1970, which obliges each State to respect the legal personality of other States. Based
on it, as well as taking into account the opinions of other researchers, the author comes
to the conclusion that there is no actual international legal regulation of this aspect. The
main focus is on the problem of recognizing the State as a condition of its international
legal personality. The author notes two theories — declarative, in which the state is
considered as a subject of international law, regardless of its recognition or non-
recognition; and constitutive, according to which only a recognized state can be a

subject of international law. The author of the article sees the problem in the fact that



the solution of this issue is complicated by the lack of legally fixed conditions for the
recognition of states. The conclusion of the article concludes that the main and
obligatory condition of the legal personality of the state is only the existence of
sovereignty.

Keywords: international law, unrecognized states, legal personality of the state, duties
of the state, responsibility of the state, rights of the state, subjects of international law,

subjects of international relations, partially recognized states

Bsenenue

Bonpoc MexayHapogHONH MNpaBOCYOBEKTHOCTH TIOCYAapcTBAa HAXOAUTCS B
LEHTpEe MNpOOJEMAaTUKH MEXIyHApOAHOTO IpaBa, TaK KaK OT €ro HAay4yHOro u
MPAKTUYECKOTO PEIICHUS 3aBUCUT YCIEITHOCTD PEUIEHUsI MHOTHX MPo0JieM, KOTOphIE
HOCST TJOOANbHBIM XapakTep M SBJISIOTCS AaKTyalbHBIMU JJIS BCErOo MHpa.
AKTYaJIbHOCTh ~ BOIIpOCa  MEXAYHAapOJHON  MpaBOCYOBEKTHOCTH  TOCYAapCTB
OOBSCHSIETCSI W TOSABJICHHEM OTHAEIbHBIX TOCYAAapCTB, KOTOpPbIE HE MPU3HAIOTCSA
MEXIYHAPOJAHBIM COOOIIECTBOM WJIM MPU3HAIOTCA YacTUYHO, B CBSI3M C YEM
BO3HHMKAIOT PA3HOMNIACHS MEXIYy pPa3HbIMU TOCYJAapCTBaMH, CIOCOOCTBYIOUIUE
00OCTPEHUIO TPOTUBOCTOSHUS, YXYAIICHUIO MEK/TyHAPOIHOM 0OCTAHOBKHU B LIEJIOM U
B OTJEIBHBIX cpepax MEXTYHAPOIHBIX OTHOIICHUN — B SKOHOMHYECKOH, IIPaBOBOMH,
BoeHHOM M mip. [losTOMy naHHasi craThs HalelieHa Ha OCMBICIeHHE (PeHoMeHa
MEXIYHAPOJAHON MPaBOCYOBEKTHOCTH TOCyJapcTBa M TOMCK MyTell pa3pelieHus
po0JIeM, KOTOPBIE MPEMATCTBYIOT OOPETEHUIO 3TON MPABOCYOBEKTHOCTH.

IHonsiTHe MeKTYHAPOAHOM MPAaBOCYObEKTHOCTH IOCYyAapCTBA

['ocynapcTBO B IIMPOKOM CMBICIIE MOXHO ONPEEIUTh KAK YHUBEPCAIbHYIO
TEPPUTOPHATHHYIO CYBEPEHHYIO MOJUTHYECKYIO OpraHu3amuio oomecTsa [5, ¢. 82], u
3TO Ma€T BO3MOXHOCTh pacCMaTpuBaTh €ro B KayeCTBE €AWHUIBI, MOTryIIei
B3aMMO/ICHCTBOBATD C JIPYTUMH aHAJIOTUYHBIMU €IMHUIIAMHU.

B 10 e BpeMst Takass BO3MOXHOCTb B3aUMOJICHCTBUSI B MEKTYHAPOIHOM MPABE

paccMaTpuBacTCAa HCKIIIOYUTCIBHO B KOHTCKCTEC MCH(}IYHapO)IHOﬁ



paBoCyOBEKTHOCTH, KOTOPAsi HIOHUMAETCsl BeCbMa HE0JHO3HAUYHO. C OJTHOM CTOPOHBI,
CYIIHOCTh JIaHHOTO TIOHSTHS  SCHA: MEXKIyHApoAHas MPaBOCyOBbEKTHOCTh
MIPEACTABISIET COOOM CBOMCTBO JIMIA OBITh CYOBEKTOM MEXIYHAPOJHOTO IpaBa
(MEXIyHapOIHBIX OTHOIICHHI), KOTOpoe 0azupyercs Ha MEXIyHapOIHO-IIPABOBBIX
Hopmax [9, c¢. 136]. C gpyrod CTOpPOHBI, DBJEMEHTBl MEXIYHApOIHOU
MpaBOCYOBEKTHOCTM BECbMa HEOJHO3HAYHBI, KaK HEOJHO3HAYHbl M OCHOBAHMS,
KOTOPBIE CBUAETEIBCTBYIOT O HEE BOBHUKHOBEHHUH Y TOCY1apCTBA.

['. I'. dacTtoBuY NHILIET, 9YTO MEXKAYHAPOAHAS PABOCYOBEKTHOCTD COACPKHUT B
ceOe J1Ba KJIFOYEBBIX CTPYKTYPHBIX KOMITOHEHTA!

- yMeHHE ObITh HOCUTEJIEM MPaB U 0053aHHOCTEN (IIPaBOCIIOCOOHOCTB);

- YMEHHE CaMOCTOSITEILHO OCYIIECTBIIATh UX (JIeecriocoOHOCTh) [9, c. 136].

N3510:k€HHOE B LIEJIOM BIIOJIHE TOYHO OTPAKAET COAEPIKAHUE MEXKTYHAPOIHON
MPaBOCYOBEKTHOCTH KaK B LIEJIOM, TaK U B OTHOIIEHUH TocyaapcTBa. OTHAKO KaKUX-
MO0 KOHKPETHBIX OPUEHTUPOB JJIsi OJHO3HAYHOTO ONpPEIETIEHUs MPaBOCIIOCOOHOCTH
U JIeecioCOOHOCTH TPUMEHHUTENIBHO K TOCYyAapCTBaM B MEXIYHAapOJHOM IpaBe
IOPUMYECKU HE 3aKPEIICHO.

O. B. Tloroxesa mnojaraer, 4TO «MEXIyHapoJHas MPaBOCyOBEKTHOCTb
rocyJlapcTB yHHBepcajibHa. JVIMEHHO TOCYIapCTBO MOKET Y4YacTBOBaTh B
MEXIYHAPOJHBIX  OTHOIIEHUAX, TMOJJEPXUBAaTh MHP U  MEKIyHAPOJIHYIO
0€30MacHOCTb, €My TMPHUCYLIM TaKue Ba)KHBIE DJIEMEHTbl MEXIYHapOIHOU
MPaBOCYOBEKTHOCTH, KAK BO3MOKHOCTb CO37aBaTh HOPMbI MEXIYHAPOIHOTO NIPaBa, a
TaK)K€ BBIMOJIHATH B3AThIE Ha ce0s oOs3arenbcTBay [6, c¢. 106]. Vkazannbie
XapaKTEpUCTHKNA TOKE BIOJHE TOYHO OTPaXarT CYIIHOCTb MEXAYHAPOIHOMN
MpaBOCYOBEKTHOCTHU TOCY1apCTBA.

Ecnmu paccmatpuBaTh MEXIyHApOIHYIO TMPABOCYOBEKTHOCTh TOCYAapCTBa C
MPAKTUYECKOM CTOPOHBI, TO OHA MPEJIOIaracT Halu4ue TaKUX AJIE€MEHTOB, KaK:

- TOCYIapCTBEHHBIN CYBEPECHUTET;

- MeXXAyHapoaHoe npusHanue [6, c. 108].



Kaxxgast u3 3TUX COCTaBISAIONIMX HYKJAeTcsi B 0co00 TIIATEIHHOM aHaU3e.
[Ipuuém mo Bompocy CyBepeHUTETa, KaK MpaBuio, JUCKYCCUU MeHee ocTpbl. Tak, B
ctatbe O. B. IloroxxeBoil TroCyAapCTBEHHbI CYBEPEHUTET OIMUCHIBAETCS Kak
TEPPUTOPUAIBHOE  BEPXOBEHCTBO TOCYJapCTBa W €r0  HE3aBUCUMOCTh B
MEXIyHapoIHbIX oTHOHEHUAX [6, c. 108]. O. A. Ilyruna Tpaktyercs CyBEpEHHUTET B
KOHTEKCTE COBPEMEHHOTO ITpaBa Kak OCHOBY I'OCYJIapCTBEHHOM BiacTu [7, c. 45].

Takue xapakTepUCTUKU OTPAKAIOT U IOPUIUYECKUM, U (PAKTUUECKUN aCHEKThI
rocyJapCTBEHHOr0 cyBepeHuTera. FOpuanueckuii acliekT 03HavaeT, 4YTo rocyJapCcTBO
Jie-10pe CIOCOOHO MOAJEPKUBATH BIACTh B IpEeNaX CBOEH TEPPUTOPUU, CO3/aBas
COOTBETCTBYIOIIYIO CHUCTEMY NPABOBBIX HOpPM. @DaKTHYECKHMIlI K€  acCIeKT
roCyJapCTBEHHOTO CYBEpEHUTETa MpeanoyiaraeT (PakTUYECKoe MOJIEp:KaHNe
roCyJIapCTBOM €ro BJIACTH U MPHUMEHEHHUE CO3JaHHOIr0 UM mpaBa. [Ipu 3TOM Kakue-
aMb0 WHBIE TOCYAAapCTBAa HU KOUM 0Opa3oM HE OCYIIECTBISIOT U HE MOTYT
OCYLIECTBJISITh BJIACTh B Mpenenax Bcel ero teppuropur. M umMeHHO Hanuuue
CyBEpeHUTETa NaET U IOPUIUYECKYI0, U (PAKTUUYECKYI0 BO3MOKHOCTbH I'OCYJIapCTBY
BCTYINaTh B MEKIYyHApOAHbIE OTHOIIEHUS C JIPYTMMH rocyAapcTBamu, oOecreunBas
MPEAICTABICHNUE U 3aIUTY COOCTBEHHBIX MHTEPECOB B TAKUX OTHOLIEHUSX. B cBsI3M ¢
STUM HEBO3MOXXKHO ce0e IMpeiCTaBUTh B KAauyeCTBE pPABHONPABHOTO YYACTHUKA
MEXIYHAPOJAHBIX OTHOIIEHHUI rOCy1apCTBO, KOTOPOE CYyBEPEHUTETOM HE 00J1a1aeT.

C MexayHapOJHBIM TPU3HAHUEM CHUTYalMsl MPUHIUIMAAILHO WHAS: JAHHBIN
AJIEMEHT HE€ SBISETCA CTOJAb 3HAYMMBIM JUIsl TMOSIBJIEHUS Yy TOCYAapCTBa
MEXIYHAPOJAHON MPaBOCYOBEKTHOCTH, OATOMY ATOT BOMPOC OTHOCHUTCS K paspsiay
JMCKYCCUOHHBIX, B CBSI3U C UeM OYJeT pacCCMOTPEH B paMKax OCHOBHBIX MPOOIIEM.

B uenom ke, B KauecTBE MPOMEKYTOYHOTO BBIBOJIAa MOKHO OTMETUTH, UTO
MEXIYyHApOJHAs] TMPaBOCYOBEKTHOCTh TOCYJAapCTBA BBICTyMaeT 00s3aTeIbHOM
COCTaBJISIIOIICH, KOTOpas OO0ecleuyuBaeT €My U IOPUIMYECKYI0, U (HaKTHUECKYIO
BO3MO>KHOCTh BCTYNaTh B paBHONPABHbIE OTHOLIEHUS C APYTUMH IOCY1apCTBAMHU.

IIpaBoBble OCHOBBI NPHU3HAHUS MEKAYHAPOAHON MNPaBOCY0ObEKTHOCTH

rocyaapcraa



Bonpoc MexayHapoJHONW NpaBOCYyOBEKTHOCTU TOCYJIapCTB OTHOCUTCS K
pa3psny HauOolsiee ciab0 yperyJaupOBaHHBIX ACIEKTOB MEXIYyHApOJAHO-NPABOBOM
#u3HH. OO 3TOM CBHUIETENBCTBYET, B YACTHOCTH, OTCYTCTBHE CHELHAIbHBIX
MEKTyHAPOIHBIX MPABOBBIX aKTOB, KOTOPBIE OBLIN ObI OCBAIICHHI UMEHHO JAHHOMY
BOIIpOCY. B OTAENBHBIX K€  MEKIYHApOJHO-NPABOBBIX  aKTaX  BOIPOC
MPaBOCYOBEKTHOCTH 3aTPAruBaEeTCs JIMILb TOBEPXHOCTHO.

Tak, B Hexmapammuu OOH ot 24 oktsa6ps 1970 r. «O npuHnMnmax
MEXIYHAPOJAHOIO  TpaBa, KacaloWUXCsl  JIPYKECTBEHHBIX  OTHOLUEHUH MU
COTPYJAHHMYECTBA MEXKIY rocyJapcTBaMu B COOTBETCTBUU ¢ YcTraBoMm OpraHu3aunuu
OO0benuHeHHbIX Haruii» TroBOPUTCS, YTO «KaXJI0€ ToCyJapCcTBO O0S3aHO YBaXKaThb
paBOCYyOBEKTHOCTh APYTUX rocyaapcts» [1].

Kakux-mnbo  WHBIX  TOJOXKEHWM,  KOHKPETUIUPYIOUIUX  COJEpKaHUE
MpaBOCYOBEKTHOCTH, YKA3aHHBIA JIOKYMEHT HE MpeyCcMaTpUBAET, MO3BOJISSI, TAKUM
oOpa3oM, B Te€X WIM HHBIX MPABONPUMEHUTEIBHBIX CUTyalUsIX TPAKTOBAThH
MpaBOCYOBEKTHOCTh Kak yromHo. WM mymaercs, 4To Takod MOAXOJ aBTOPOB
paccmarpuBaeMor  Jlexnmapanuun K  PEryJHUpOBaHHIO COOTBETCTBYIOIIMNX
MEKIYHAPOAHBIX MPABOOTHOIIEHUN MPOJUKTOBAH CTPEMJICHHEM OOECIEYUTh MUDP U
0€30I1acHOCTh B IJI0OQIBHBIX MaciTadax, W, €Clid He HUCKIIYUTh, TO, 10 KpalHEH
Mepe, MUHUMHU3UPOBATh PUCK BO3HUKHOBEHHUSI CLIOPOB IO BOIMPOCY MEXKTYHAPOIHOM
MPaBOCYOBEKTHOCTHU OTNIEIBHBIX CTPAH U UX TIPU3HAHUS.

FO. 10. JleBueHko ycMmaTpuBaeT B OTCYTCTBUHU (POpMaNbHO 3aKpEIJIEHHOTO
€AMHOOOpa3HOro  MOAXOJa K  PEIIeHHI0  BOMpoca O  MEXKIYyHApOAHOU
MPaBOCYOBEKTHOCTU TOCY/IAPCTB BIOJIHE KOHKPETHBIC TPUUMHBI, & UMEHHO JBOHBIC
CTaHJApPThl B TNPAKTUKE NPU3HAHUS M HENPU3HAHUSA, KOTOPhIE HE TMO3BOJISIOT
chopMHupoOBaTHCS TPABOBOMY 00bIUar0. B TO jxe Bpems Takasi OlleHKa KaueCTBEHHOTO
M KOJIMYECTBEHHOT'O YPOBHSI IIPABOBOI'O PETYJIUPOBAHUSI OTHOIIEHUW MPU3HAHUS HE,
no MuHenuto FO. [O. JleBueHKO, HE O3HAYaeT OTKa3 OT IMOWUCKA IMPABOBBIX, a,
CJIeI0BATEILHO, YHUBEPCAIBHBIX, TIOJIX0/IOB K MpobiieMaM nipu3Hanus [4, c. 114], uro

IMOJHOCTBIO MMOAACPKNBACTCA aBTOPOM CTATBU.



IIpo6emMHbIe BONPOCHI MPU3HAHUS MEKIYHAPOAHOI NMPABOCY0ObeKTHOCTH
rocyiapcraa

[IpoGnemaTnka MEXKAYHAPOMHONW  MPAaBOCYyOBEKTHOCTH TOCYIapcTBa B
3HAQYUTEIBHOM MEpe CBOJAUTCA K BONPOCY O TMPU3HAHUU MEXKIYHAPOIHOMN
paBOCYOBEKTHOCTH. B 3TOM CBSI3M NMPU pacCCMOTPEHUU YKa3aHHOT'O BOIIPOCA IPUHSITO
MPUIEPKUBATHCS OJTHOTO U3 JIBYX MOJIXO0B:

- IEKJIapaTUBHOIO;

- KOHCTUTYTUBHOTO [6, c. 108].

B KkoHTEkcTe nAeKkIapaTUBHOIO TMOJXO0Ja TOCYJAapCTBO pacCMaTpUBACTCS B
KauecTBe CyObeKTa MEXKIyHapOAHOTO TpaBa B CHIy caMoro (akra ero
CyllecTBOBaHMs. B 53ToM cilyyae pelieHne Bompoca O MPaBOCyOBEKTHOCTU
rocyJapctBa HE CTaBUTCS B 3aBHUCHUMOCTb OT BOJM JIPYTUX CyOBEKTOB
MEXKJIyHapoaHoro mnpasa. C MO3MIMM KOHCTUTYTUBHOIO IMOAXOJA TOCYAapCTBO
paccMaTpUBaEeTCs B KAUECTBE CYOBEKTA MEXKIYHAPOAHOTO MpaBa TOJbKO MPU YCIOBUU
€ro MeXJIyHapoAaHOro npusHanus [6, c. 107—-108].

N3 »5TUX TOAXOJOB TMEPBBIM MpeACTaBiIsSeTCs HauOoJiee JOTUYHBIM U
000CHOBAHHBIM C TOYKU 3PEHUS COOTBETCTBUS peasivsiM Mupa. Tak, eciii o0paTUThCA
K UCTOPUYECKOMY OIBITY, TO CTAHET OYEBUAHO, YTO MHOTME TOCYJapCTBa, €CIU HE
OOJIBIIIMHCTBO, Ha MEPBBIX MTOPaX CBOETO CYIIECTBOBAHUS CYUTATIMCH HEMPU3HAHHBIMH,
YTO HM KOMM OOpa3oM HE MPEensTCTBOBAJIO UM BCTYIAaTh B COOTBETCTBYIOIIHE
MPABOOTHOIICHUSI C OTACIBHBIMU TOCYJapCTBAMHU, PEATU30BLIBATH COOCTBEHHYIO
CYBEPEHHYIO TMOJIMTUKY, MOJJIEPKUBAIOT CBOK OOOPOHOCIOCOOHOCTH, Pa3BUBATH
PKOHOMUKY U T.A. B kauectBe Hanbonee sipkux npumepoB MoxkHO npuBectu CIIA,
takxke PCOCP u CCCP B mepBbie rofsl mociie ¢cBoero coznanug [3, c. 54]. Takas
npakTuka, no cnopaseminBoMy MHenuto [O. HO. JleBueHko, «B TOJHOW Mepe
COOTBETCTBOBAJIA JICKIApPAaTUBHON Teopuu npu3HaHus» [4, c. 115].

B 1o xe BpeMs B o0eux onucanHbix Teopusx FO. FO. JleBuenko ycmartpuBaeT
SIBHBIE HEJIOCTATKH, MOCKOJIbKY Ka)Jasi U3 HUX B3aUMHO OTPHUIAET APYTYIO: MepBast

TCOpHU IEpCoOnCHNBACT IOPUANYCCKOC 3HAa4YCHUC IIPpHU3HAHUA, BTOpas —



HEJIOOIICHUBAET. B CBs3W ¢ 9TUM, MO €€ MHEHHUIO, HY)XHa TEOpHs, KOTopas Obl
CHHTE3MPOBaJa U JCKIAPATUBHYIO, U KOHCTUTYTUBHYIO Teopuu [4, c. 115]. Onnako
TaKoro pojaa HJEH, HECMOTPS HAa UX HAYYHYIO LEHHOCTb, BPSAJ JIA LEIECOO0Pa3HO
3aKpeIIsATh B MEXJAYHAPOAHBIX  JOKYMEHTAaX, y4YHUThIBasi  COBPEMEHHYIO
rEONOJINTUYECKYIO CUTYAIIHIO.

KoneuHo, B MoiHOW Mepe OTpUIATh 3HAYMMOCTh NPU3HAHUS KaK YCIIOBHS
MOSIBJICHUS] TIPABOCYOBEKTHOCTH TOCYJapCTBA HE MPECTABISAETCS BO3MOKHBIM, BEJlb
TOJBKO B CIIy4ae IIOJHOTO NPHU3HAHMS TOCYIApCTBO MOXKET PEaIu30BaTh CBOKO
MEXKIYHAPOJAHYI0 TPaBOCYOBEKTHOCTh B MOJHON Mepe [2, ¢. 8], a Helpu3HaAHUE WU
YaCTUYHOE TPU3HAHUE CYIIECTBEHHO OrPAHMYMBAET BO3MOXKHOCTH TOCYJapCTBa B
MOJTHOLICHHOM YYaCTUM B MEKIYHApPOJHBIX OTHOIICHUSAX, HO HE MCKIIIOYACT TAKOTro
y4acTHSL.

Ho B ciywae paccMOTpeHHs NpuU3HAHUS KaK O0s3aTENbHOTO  YCJIOBHS
MPaBOCYOBEKTHOCTH TOCYJapCTBAa BO3HHMKAET PsAJ  BOIMPOCOB, KOTOpPbIE HE
MIPEACTABIIAECTCS BO3MOKHBIM PEMINTh OAHO3HAYHO. Tak HE BMOJIHE MOHSTHO, KaKOe
KOJIMYECTBO (Kakas 10J151) CTpaH JOJKHO MPU3HATH JaHHOE FOCY1apCTBO, YTOOBI OHO
CUUTAJIOCHh MPU3HAHHBIM? MOXKET JIM CUMTAThCS TOCYJApCTBOM Takoe oOpa3oBaHUE,
KOTOpOE€ UMEET CYBEPEHUTET U Mpoure aTpuOyThl TOCYJapCcTBa, HO HE MPU3HAHO HU
omHuM u3 rocynapcts? [8, c. 9]. Kpyr momoOGHBIX BOMPOCOB MOXHO PACIIUPUTH
CYIIECTBEHHO, U HATH Ha HUX OTBETHI HE MPEJICTABIISIETCS BO3MOKHBIM.

Kak mumer JI. B. 3asm, «kaxaoe HEMPU3HAHHOE TOCYJAApPCTBO MPEACTABIISIET
co0OIi MpeleIeHT HEe 10 KOHIIA PEIICHHON TeppUuTopuaibHOi mpodieMb» [3, ¢. 55].
[TosToMy pemieHue BoIpoca O NPU3HAHUM WU HENPU3HAHUM KOHKPETHOTO
rocyJlapcTBa, KaKk W €ro IpaBOCYOBEKTHOCTH, B OOJIbIIEH Mepe JEeXKUT B
MOJIUTUYECKOW, HEKENU B ropuandeckoi maockoctu. A. H. CKBO3HUKOB B 3TOM CBSI3H
CUHTAET, YTO «rOpa3/io JIOTUYHEEe MoJiaraTh, YTO MPaBOCYOBEKTHOCTH HOBOTO TOJIHKO
YTO 00pa30BAHHOIO TOCY/IapCTBA MOSBIISIETCS BO BPEMS YCTAaHOBJICHUSI OTHOIIECHUH C
HUM JIpYTUX CyOBEKTOB MEXIYHAPOIHOTO MpaBa U MPOJOJIKACTCS B TEYCHUE BCETO

BPEMEHHM 3TUX OTHOIIEHU» [8, ¢. 10].



3akirouenue

[TpoGiemMaTuka MeXIyHapOJHOW NPaBOCYOBEKTHOCTU TOCYyAapCTBa KpaiiHe
CIO)KHA W €€ pEIICHHE B IPAKTUKE MEKIYHApOJHBIX OTHOLICHHWH BO MHOIOM
00yCJIOBIIMBAETCSI BOBMOYKHOCTSIMU (BOEHHBIMH, 3KOHOMUYECKUMHU, TOJIUTUYECKUMH )
KaX/J0ro  OTHENBHOIO  TrocyjgapcrBa  oOecneuyuBaThb  NMPU3HAHUE  CBOEH
MPaBOCYOBEKTHOCTH.

U ne-tope, u ae-pakTo CyBEpEHHMTET BBICTYNAET IJIaBHBIM M 00s3aTEIbHBIM
YCJIOBHEM, 00ECIIEYMBAIOIIMM MEKIyHAPOAHYIO TPaBOCYOBEKTHOCTh rocyaapcersa. U
€ro BIIOJIHE JOCTATOYHO, IO KpaWHEW Mepe, M BCTYIUIEHUS B JABYCTOPOHHHE
MEXIOCYyAapCTBEHHBIE OTHOILLIEHUS C OTAEIbHBIMU I'OCYJAapCTBAMU, a, 3HAUMT, U JJIS
TOrO, 4YTOOBI CUMTAThCS CYOBEKTOM MEXAYHapoJHOro Impasa. llpu3HaHue xe
rocy/apcTBa, Kak YCJIOBHE €ro MEXIYyHapOJHOM NMpaBOCYOBEKTHOCTH, B PEATUAX
COBPEMEHHOI0 MHpa HE BCErJla OKa3bIBaeTCsl o00s3arenabHbIM. Jlymaercs, 4To
rocyJapcTBO MPUOOpETaeT MPaBOCyOBEKTHOCTh B TOT MOMEHT, KOrja oOpeTaer
CYBEPEHMTET, NOTCHIMAIBHO MO3BOJIAIOLINI €My BCTYNaTh B OTHOLIEHUS C IPYTUMU

rocyJapcTBamu.
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AHHOTAIUA

B crarbe mogHumaercs mpoOjeMaTHKa Pa3BUTHS M NPU3HAHUS MEXKIYHAPOIHOIO
MPaBOCYIUs B KOHTEKCTE COBPEMEHHBIX INI00AN3AMOHHBIX POLECCOB, HUHTErpallun
OTEYECTBEHHOW NPABOBOM CUCTEMBI B MEKIYHApPOJHOE NPABO U YCWIMBAIOIIMXCS B
CBSA3U C 3TUM PHUCKOB. ABTOPOM MOJYEPKUBACTCS KapAUHAIBHOE OTIMYHUE CUCTEMBI
MEXIYHAPOJHBIX CYJEOHBIX OPTaHOB OT HALIMOHAJIBHOU CyZ€OHOM CUCTEMBI: MepBas
MO>KET OBITh Ha3BaHA CUCTEMOM JIUIIb YCIOBHO, BBUAY OTCYTCTBHS LIEHTpAIU3AINU U
uepapxun. C yuéTtoM cHEHUPUKA MEXKIYHAPOJIHBIX CYICOHBIX OpPraHOB
XapaKTepU3yeTcsl U creuudrka MeXIyHApOJIHOTO MPABOCYAMS, OTIMYArOLIAsCs, B
YaCTHOCTH, TEM, YTO PpELICHUS MEXKIYHApPOIHBIX CYIOB HE MOAKPEIUISIOTCS
MEXaHU3MOM UX UCIONHEHUS. [I0MUTH3NPOBAHHOCTD AEATEIBHOCTH MEXKIYHAPOIHBIX
CyJIeOHBIX OpraHoOB pacCMaTpUBAaeTCsi aBTOPOM B UHUCIIE PHUCKOB, KOTOpbIE HE
MO3BOJIAIOT TOCYJIAapCTBY B IIOJHOW Mepe MpU3HaBaTb M MCHOJHATH Bce 0e3
MCKIIFOUEHHSI PEILIEHUSI MEKTyHApOJHBIX CyJ0B. 3aTparuBaeTcsi BONPOC 00ecreuyeHus
HE3aBUCUMOCTH CYZOB HAa MEXIYHapOJHOM YpOBHE. BBIABIIOTCA IPOTUBOPEUHUS
MEXy HAIMOHAJIIbHBIMU M MEXIYHAapPOJHBIMHU CyA€OHBIMU OpPraHAMH Ha MpUMEpPE
npaktuku Konctutyuronnoro Cyna P® u ECITY. B 3akiiroueHun aBTOPOM BBIPAKEHO
MHEHHE 00  OTCYTCTBUM  HEOOXOAUMOCTH B  (OpMUpOBaHUM  EAWMHOU
LEHTPAIU30BAHHOM CHCTEMBl MEXKIYHApOAHBIX CYyIE€OHBIX OpPraHoB, a TaKKe
IIPEUIOKEHO pacCcMaTpuBaTh MEKIYHAPOAHOE IMPABOCYAUE KakK JONOJHEHHUE

HallMOHAJIbHOTO IIPABOCYANA, A HC KaK AJIbTCPHATUBY CMY.
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CONTROVERSIAL ISSUES OF DEVELOPMENT AND RECOGNITION OF
INTERNATIONAL JUSTICE

Carney Terry, Ph.D., Professor of Law, Sydney Law School

Abstract

The article raises the issue of the development and recognition of international justice
in the context of modern globalization processes, the integration of the domestic legal
system into international law and the risks that are increasing in this regard. The author
emphasizes the cardinal difference between the system of international judicial bodies
and the national judicial system: the former can only be called a system conditionally,
due to the lack of centralization and hierarchy. Taking into account the specifics of
international judicial bodies, the specifics of international justice are also characterized,
characterized in particular by the fact that decisions of international courts are not
supported by a mechanism for their execution. The politicization of the activities of
international judicial bodies is considered by the author among the risks that prevent
the State from fully recognizing and executing all decisions of international courts
without exception. The issue of ensuring the independence of courts at the international
level is raised. The contradictions between national and international judicial bodies
are revealed by the example of the practice of the Constitutional Court of the Russian
Federation and the ECHR. In conclusion, the author expresses the opinion that there is

no need to form a unified centralized system of international judicial bodies, and also



suggests considering international justice as a complement to national justice, rather
than as an alternative to it.
Keywords: Constitutional Court of the Russian Federation, ECHR, international law,

international justice, International Court of Justice, court decision, judicial system

Beenenue

MexayHapoqHoe TIpaBoCylue€ — OAHa U3 Tex cdep MeXIyHaApOAHBIX
OTHOIICHUH, TPOOIeMaTHKa KOTOPOH CTAaHOBUTCS BCE 0OJiee aKTyaIlbHOU C KaXIbIM
rogoM. [IpuunHamMu TOMy SIBISIFOTCS yCWJIMBAIOUIMECS TEHAEHUMHU IJI00aIU3aluUd U
WMHTErpalys HalUUMOHAJIbHBIX IIPAaBOBBIX CHUCTEM B MEXKIYHApOIHOE MPABOBOE
IIPOCTPAHCTBO. MeXIy TeM, MHCTUTYT MEKAYHAPOIHOIO IPABOCYAHS HE HMEET
MIPOYHOM KOHLENTYaJIbHOM OCHOBBI, @ BBICKA3bIBAEMbIEC M0 MOBOAY Pa3BUTHUS 3TOTrO
MHCTUTYTa WJEHU YacTO BBbI3BIBAIOT COMHEHUS, BEIb BHEIPECHUE MEXIYHAPOIHBIX
CyJIC€OHBIX OpPraHOB B IMPAKTHKY Pa3pelICHUs] T€X WM UHBIX MPABOBBIX KOH(IUKTOB
HECET HE TOJNBKO OIPENEIEHHYIO TII0Jb3y, HO MW PHUCKHU, KOTOpPHIE HEJb3s
IIPOUTHOPUPOBATh. B CBA3M C M3II0KEHHBIM, JUCKYCCUOHHBIE BOIPOCHI PAa3BUTHS U
MPU3HAHUS MEKIYHAPOIHOTO MPaBOCyausi TpeOYIOT BCECTOPOHHETO UCCIEAOBAHUS U
IIPaBOBOM OLICHKH HE TOJIBKO C TOYKHM 3PECHUS PAa3BUTHUS MPAaBa B LEJIOM, HO U TOUKHU
3pEHMS 3AIINUTHI HAMOHAIBHBIX MHTEpecOoB Poccuiickon denepanuu.

OcHoBHas YacTh

[Ipuctynas k aHanu3y npoOJEMaTHKH MEXIAYHAPOIHOTO MPABOCYAMS, BaXKHO
MOYEPKHYTh OTCYTCTBHE HA MEKYHAPOIHOM YPOBHE Cy1€OHOM CUCTEMBI B TOM BUJIE,
B KakoM €€ MPHUHATO PaccMaTpuBaTh MPUMEHHUTENBHO K HAIMOHAJIBHOMY YPOBHIO
npaBocynus. A. A. PabamaHoBa B 3TO#l CBSI3M MOAYEPKUBAET BO3MOXKHOCTH JIMIIIb
YCJIIOBHOTO yMOTPEOJICHUS TOHATUS «CHUCTEMa» B OTHOIIEHWHW MHUPOBOM CETH
MEXIYyHApOIHBIX CyneOHbIX opraHoB. [lo ee MHEHHIO, CIIOBO «CHUCTEMa» B TaKOM
KOHTEKCTE MOXKET 0003HaYaTh JUIIb COBOKYITHOCTh CYIECTBYIOUIUX MEK/yHAPOIHbBIX

CYIOB pa3HbIX YpOBHEW, pa3HOro HaszHaueHus [9, c. 7]. Muade roBops, u€Tkas



B3aMMOCBS3b, YHOPSAOYCHHOCTb, HEPAPXUYHOCTH B CHUCTEME MEXKIYHAPOIHBIX
CyZieOHBIX OPTaHOB OTCYTCTBYET.

B TO e Bpems Hemnb3s HE CKa3aTh O CIOKHOCTH TAKOM CHCTEMBI U HAJWYWH B
HEWl MHOXKECTBA JIEMEHTOB, 4 UMEHHO YHHUBEPCAJIbHBIX Cyn0B (MexayHapoaHblil cya
OOH, MexayHaponuslii TpuOyHall 1O MOPCKOMY TIpaBy, MexXayHapOaHbIH
YTOJIOBHBIM Cy/l) U PErMOHAIBHBIX cyn0B (EBpoIelcKkuil Cya 1o mpaBaM 4esloBeKa U
1p.), cynoB obiei komneteHun (MexayHapoaasiii cyn OOH) u cy10B criennaibHOM
komnereHnu (MexayHapoaHblii TprUOyHaa MO MOPCKOMY mpaBy), u mp. [9, c. 7].
be3ycnoBHO, 31€Ch EPEUNCIIEHBI JAJEKO HE BCE CyAbl U MX Kareropuu. Ho u aToro
JOCTaTO4YHO JJIsl TIOHMMAaHUs BCEU HEONHO3HAYHOCTH PacCMAaTpUBaeMoOM cucTtemsbl. B
HEW SIBHO OTCYTCTBYET Kakas-JMOO IEHTpalM3allks, YTO BHOCHUT OIpEIeIEHHbIC
MIPOTUBOPEUNS HE TOJILKO B CaMy JEATEIbHOCTh CYN€OHBIX OPTaHOB, HO U B padoTy,
HaIIPaBJICHHYIO Ha Pa3BUTUE MEXIYHAPOIHOTO MPABOCYAUS B LIEJIOM.

N3noxenHas Bblle crenu(uka CuCTeMbl OPraHOB, PEAM3YIONIUX MPABOCYAHE
Ha MEXIYHAapOIHOM YPOBHE, OMNPENESACT U caM XapaKTep MNpaBOCYAUs, KOTOPBIM
MPUHLHANHAATBHO OTIMYAETCA OT XapakTepa NpaBOCYOUs, pEalu3yeMoro Ha
HallMOHAJIBHOM YPOBHE.

Tak, E. A. KonbuioBa, xapakrepusysi MEXIYHApOAHOE YrOJIOBHOE MPaBOCYIHE,
BBIJIEJISIET CPEOU €ro OCOOEHHOCTEH MPOJOJIKUTEIbHBIE CPOKA PACCMOTPEHHUS eIl
IIpu 3TOM B KayecTBe NMpUMEpPa IPUBOAUTCS CIydall pacCMOTpeHUsT MexXayHapOIHbIM
yrojoBHbIM cynoMm coobiTrii 2002—2003 rT. B [{lenTpanbHOadprKkaHCKON pecnyOIuke,
KOorja crapT paccienoBaHuio Obi1 naH B 2005 1, B 2008 r. Obul apecToBaH
MOA03PEBAEMBIA B COBEPLIEHUH BOCHHBIX IPECTYIUIEHUA U MPECTYIUIEHUW IPOTUB
4yesioBe4yHoCTH ceHarop Jlemokparnueckoil pecnyonuku Konro XK.-I1. bemba 'om60, u
aunib B 2016 1. B ero oTHOIICHUH OBLI BEIHECEH MpUroBop [7, ¢. 164]. Koneuno, cToib
JUIMTEIIBHOE PACCIEAOBAHUE M PACCMOTPEHUE JE€NT HENb3S MCKIIOYUTh U Ha
HAIlMOHAJIBHOM YPOBHE, HO HWMEHHO [JI1 MEXIyHApOAHOTO MPaBOCYAUs 3TO

XapaKTepHO OOJIBIIE BCETO.



B kadecTBe Apyroii HEMaJOBaXXHOM OCOOCHHOCTH  MEXIYHApOIHOTO
YTOJIOBHOTO TPABOCYIUS MOXKHO BBIJCIIUTh HCIOIB30BAHUE MPEUMYIIECTBEHHO
YCTHBIX JIOKA3aTeNbCTB, OONBUIYI0 3HAYUMOCTh BTOPUYHBIX (MIPEIBAPUTEIHHO
00pa0OTaHHBIX) JAHHBIX, TOTYYEHHBIX U3 OOIIEIOCTYTHBIX UCTOUHUKOB — JTOKJIA OB,
0030pOB  MEXIYHapOAHBIX  IMPABUTEIILCTBEHHBIX UM  HEMNPABUTEIbCTBEHHBIX
OpraHu3anuii, MyOIMKaluié B CpeACTBaX MaccoBod wuHpopmamuu, ¢oro-,
BUJICOPETIOPTAXKEH C MECT MpouciiecTBUs U mp. [7, c. 164]. DTa 0COOEHHOCTH
MPOJUKTOBAHA BO MHOT'OM TE€M, YTO YIIOJIHOMOYEHHBIE MPOBOJUTH MEXIYHAPOIHOE
paccieloBaHuE JIMIA 3a4aCTyI0 HE UMEIOT BO3MOXXHOCTH MPUOBITH HEMOCPEACTBEHHO
Ha MECTO IIPOHCIIECTBHE. B TO XK€ BpeMsi MHOTHE NPECTYILIEHUS, KOTOPHIE MUMEIOT
MEXKIYHApPOJIHOE 3HAYEHUE, MPOSBISAIOT CeOsl B OOIIECTBEHHOM HH(OpPMaIMOHHOM
IIPOCTPAHCTBE, YTO U IMO3BOJISET MOJIy4YaTh 10Ka3aTeIbCTBA U3 OTKPBITHIX HCTOYHUKOB.
B 1o xe Bpems, HaJEKHOCTh TaKUX HWCTOYHHKOB MOKET BBI3bIBaTh OOOCHOBAaHHbBIE
COMHEHHSI.

3nech  Hajgo cKa3arb, YTO cleuu@uka U CIOXKHOCTh  peaju3aluu
MEXIYHAPOIHOIO  YIOJOBHOIO  MpPaBOCyAusi  OOYyCIIABIMBAETCS  OTCYTCTBHUEM
YHUBEPCAJBHBIX OOUIEHPHUHATHIX HOPM, KOTOpbIe Obl OOS3BIBAIA KaXI0€ U3
roCyz1apcTB OOPOTHCS ¢ MPECTYIICHUAMH. 1 TOBOPUTH 0 HEOOXOAUMOCTH pa3pabOTKH
TaKUX HOPM IOKa PEJICTaBIIAETCS MPEXKACBPEMEHHBIM, HA YTO YKa3bIBAET, HAIPUMED,
E. A. Koneiniona [7, ¢. 162].

B 3HauuTenpHON Mepe pa3BUTHIO MPABOCYAMS Ha MEXIYHApOAHOM YPOBHE
MPENSTCTBYET OTCYTCTBUE MEXIYHAPOIHO-IIPABOBOIO PETYIMPOBAHUS BOIPOCOB
IIPOTUBOACUCTBUS TNPECTYIIHOCTH, & TaKXE HENOCTaTOYHAsl ypEeryJIupOBaHHOCTb
MPaBOOTHOIIEHHUM, CBS3aHHBIX C OCYILIECTBJICHHEM MEXKIYHAPOIHOIO YTOJOBHOIO
npaBocyaus. [IpaBoBas 6a3a B 3Toi cdepe B HacTosIiee BpeMs, Kak IOJaraer
E. A. KombuioBa, «xapakTepusyeTcsi (pparMeHTapHOCTBbIO M CTpalaeT OTCYTCTBHEM
€IMHO00pa3us MeX a1y TpUOyHaIaMH, a UHOTJA U B paMKax OJHOTO TpUOyHasa MEXIy

cyneOHbIMU Tlanatamm» [7, ¢. 163].



[Tomumo TOrO, 1 MEXKIYHAPOIHOI'O YTOJIOBHOIO IPAaBOCYAHS XapPaKTEPHO
«OTCYTCTBHE COOCTBEHHOIO ammapara MpUHYXICHUS U TIOJHOMOYMH Ha €ro
MIPUMEHEHUE Ha TEPPUTOPHUSIX TOCYAAPCTB, A, CAEAOBATEIbHO, OTPAHUYECHHBINA JOCTYII
K MECTaM IPOUCLIECTBHUS, apXMBaM U APYTHMM MaTepHaliaM, SI3bIKOBBIE U KYJIBTYPHBIC
Oapeepbl» [7, ¢. 164]. KoneuHo, B Takoil CUTyalldd HE MOXET OBITh M PEYH O TOM,
4TOOBI MPABOCYIME HA MEXIYHAPOTHOM YPOBHE, OyIb TO YTOJIOBHOE HIK J1I000€ HHOE,
OBLJIO COMTOCTABUMBIM C IIPABOCYIUEM, CYIIECTBYIOIIUM HAa HallUOHAJILHOM YPOBHE.

W3noxeHHbIe BhIIIE MPOOIEMbI, CBOWCTBEHHBIE PEUMYIIIECTBEHHO YTOJIOBHOMY
MPaBOCY/IMIO, B 3HAYUTEIBHOW MEpe HaxOoASAT MpPOSBIECHUE W B Jpyrux cdepax
MeXAyHapoaHOro mnpaBocyausi. OCOOEHHO 3TO Kacaercs WCIOJHEHHUS pPEeLICHUM
MEXIYHAPOIHbIX CcyaeOHbIXx opraHoB. A. C. HcHonvHOB OTHOCUTENBHO 3TOU
npo0OsieMbl MMOTYEPKUBACT cienytomiee: «Bce MexIyHapoaHble Cyabl, MPU BCEM HX
MHOT000pa3uu M pa3Inyuu cyned, oObeOuHSET TO, YTO BCE OHM CO3JIaHbI
rocyJapcTBamMu, ACHCTBYIOT MOCTOSHHO W OOIIEW AJid BCEX 3THX CYIOB 3aJadyei
ABJIIETCS TOJIKOBAaHUE U IPUMEHEHHE HOPM MEXAYHapOAHOTO pasa. OTcrona cienyer
1 00111as mpoOsiema coOIOAEHUS TOCYIapCTBaMU PEIICHUM ATUX CyioB» [4, c. 46].

Hymaercs, 4To pJaHHas mnpoOieMa MokeT ObITh B3aMMOYBSI3aHA C
MOJINTUYECKUMU TIETIAMH, 3aJladyaMd U TpoOJieMaMy TOCYAapCTB, a 3HAYUT, BHIOOP
MOJIX0/1a K PELIEHUIO BOIPOCA O MPU3HAHUU U UCTIOJIHEHUHU PELICHUN MEKyHAPOIHbBIX
CYIOB MOXET OBITb MPOAMKTOBAH TAKXKE MOJUTHUUYECKUMU MOTHUBAMHU, a HE TOJBKO
cyry0o 10puandYeCcKuMuU (hakTopamu.

N3noxkeHHOe TPUBOJUT aBTOPa K BBIBOAY O TOM, YTO c(hepa MexAyHAPOIHOTO
IIPaBOCY/HSI BIIOJIHE MOXKET HCIIOJIb30BAThCS FOCYaPCTBAMU ISl JOCTHIKEHUS CBOUX
MOJINTUYECKUX 11esiel U 00pbObI ¢ KOHKYpeHTaMHu. [103TOMy Npu3HaHKE U UCTIOJTHEHUE
pEIIeHUH MEXIYHApOIHBIX CyIOB MOXET OBITh HE TOJBKO CYry0O MpaBOBBIM
BOIPOCOM, HO M BOINPOCOM MOAJEP>KaHUS COOCTBEHHON KOHKYPEHTOCIOCOOHOCTH,
BOIIPOCOM MPOTUBOJAEHCTBUS JABICHUIO CO CTOPOHBI KOHKPETHBIX KOHKYPHUPYIOLIUX

CTpaH U 3allUTHl COOCTBEHHBIX WHTEpecOoB. CaM MEXIYHAPOIHBIA Cyd MOXET



HCIIOIb30BAThCS B KAYECTBE MOJUTUUECKOTO MHCTPYMEHTA JIJI1 OKa3aHUs 1aBJICHUS Ha
TEX WK UHBIX CyOBEKTOB MEXTYHAPOTHOTO MPaBa.

CdopmynrpoBaHHBIN BBITIE TE3UC MPECTABIACTCA elie Oonee yOenuTenbHbIM,
€CIIM YYECTh, YTO Pa3HBIMU TOCYIAPCTBAMH UCIIONIB3YIOTCSI HEOJJMHAKOBBIE MOAXO/IBI K
UCIIOJIHEHUIO PENICHUN MEXIyHapoAHbIX cyaeOHbix opraHoB. A. C. HcmonuHoB
3aMey4aeT, HalpuMep, 4To Hauboliee ciiadble CTPaHbl YaCTO HE MCIOIHSIOT PEIICHUM
MEXIyHApOJHBIX CYJIOB BBUIY OTCYTCTBHUSI HYKHBIX PECYpPCOB; B TO K€ BpEMS KE
CUJIBHBIC TOCYAapCTBa MOTYT TIO3BOJIUTH C€0E€ OTKA3aThCsl OT UCIIOMHEHUS CyIeOHOTO
pelieHus; TO3TOMY HauOojee TMOCIYIIHO pPEeUIeHUS MEXIYHApOAHBIX CYI0B
HCIIOIHSIOTCS CTPaHaMHM, 3aHUMAIOIMMH CPEIMHHOE MojoxkeHue [4, c. 61-62].

Ecnu ucxonuth U3 cutyanuu, Korja Kakoe-1u00 U3 rocy/lapCTB HE MCIOJIHSIET
pElIEHNE MEXKIYHAPOJHOIO Cyla, TO MOXHO YCMOTPETh MPEANOCBUIKH, WIH, IO
KpailHE Mepe, MOpajbHbIE OCHOBAHUA ISl HEUCIOIHEHUS COOTBETCTBYIOIIMX
pelIeHuid U JIPYTMMH TOCYAapCTBaMHU, XOTS OBl TE€MHU, KOTOPbIE MOTYT cebe 3TO
103BOJINTh. HO MOCKOJIBKY CTpaHbl, C YY4aCTHUEM KOTOPBIX CO3[AIOTCS T€ WU HHBIE
Cy/lIcOHBIE OpraHbl, 3aMHTEPECOBAHBI B UX JAEATEIBHOCTH, TO MOJHBINA U OJHO3HAYHBIN
OTKa3 OT WCIIOJIHCHUSI PEIICHUN MEXKIyHApPOJHBIX CYIOB CTAHOBUTCS SIBJICHUEM
OTHOCHUTEIBHO PEJIKUM.

Moxno nomaepxkarb A. C. HMcnoinHOBa B TOM, YTO «B MEXIYHApOIHOM
MIPaBOCY/IUH PEUb MOXKET UJITH HE 00 aOCOTIOTHOM, & 0 MUHUMAJILHO MPUEMIIEMOM JIJIS
roCy/1apCTB-YYaCTHUKOB YPOBHE MCTIOJHEHUS PEIICHUN KOHKPETHOIO Cy/a; MPU 3TOM
HEOOXOJIMMO YUUTHIBATh, UTO JJIS PA3IMYHBIX CYyJOB 3TOT YPOBEHb HUKOIJA HE OyAeT
onuHaKoBy [4, c. 65]. JlymaeTcsi, 4TO 3TO BIIOJIHE €CTECTBEHHO B YCIOBUSIX OTCYTCTBUSA
MHPOBOM 3aKOHOJATEIBbHOW W WCHOJHUTEIBHOW BJIACTH, TJ€ MEXKIYHAPOJIHOE
MIPaBOCYINE MOXKET HOCUTH TOJIBKO JICIIEHTPATN30BAHHBIN XapakTep. A MOTOMY JHOObIE
WHUILIMATUBBI TIO BBICTPAMBAHUIO I[IEHTPAJIM30BAHHOM CHUCTEMBI MEKIYHAPOIHBIX
CY/IOB, aHAJIOTUYHON HAITMOHAILHOM CyAeOHOM cucTteMe, sIBISIOTCS Hepealn3yeMbIMU

B npuHIumne |35, c. 81].



[MaBHBIM TIPENsATCTBUEM, KOTOPOE HE MO3BOJSET BHICTPOUTH €AUHYIO CUCTEMY
IpaBOCYAUsl Ha MEXKIYHApOIHOM YPOBHE, BUAUTCS T'OCYIapCTBEHHBIN CYBEPEHHTET,
UMEIOIIMICS Yy KaXIOH M3 CTpaH, a TakXKe IIMPOKas CaMOCTOSITEIBHOCTh BO
BHYTPEHHEM M BHEIIHEW IIOJUTUKE, KOTOpas HE MOXET B IIOJHOM Mepe
KOHTPOJIUPOBATHCS U3BHE.

Cornamasce ¢ TeM, YTO MEXIYHAPOAHOE NPABOCYINE UMEET BAKHOE 3HAYECHUE
IU1sl IPABOBOTO PAa3BUTHSI YEIIOBEUECTBA, HEJIB3S HE CKa3aTh TAKKE O TOM, KAKHE PUCKHU
HeceT B cebe 0e3yCIOBHOE W TMOJHOE MPU3HAHUE U HCIOJHEHUE BCEX PEIICHUM
MEXAYHApPOJIHBIX CyI0B Ha HauuoHaIbHOM ypoBHe. Kak mumer X. U. ['amxues, B
MPAKTHKE MEXIYHApPOAHBIX CYJOB MPAaBOBOM HOPME HEPEIKO MOXKET IPUIaBAThCS
HOBBII CMBICJI, YTO YK€ MOKET CBUJIETEIBCTBOBATH O MPABOTBOPUYECKOU JEATENBHOCTH
[3, c. 120], koTOpas NPUHUMIHAIBHO OTIUYAETCS OT TOJIKOBAHUS COAECPKAHUS
KOHKPETHOW HOpPMBI MEKJIYHApOJIHOIO IpaBa U MOXKET MPUBOAHWTH K PA3TUYHBIM
MPAaBOBBIM MOCJIEACTBUSM. [6, C. 129].

[Toatomy B cdepe MEXIyHAPOJHOIO MPABOCYINS HE HCKIIOYEHA TaKas
CUTYallUs, KOTrJla KaKOW-TM00 MEXITyHAPOJHBIN aKT, paTU(UIIMPOBAHHBIN KOHKPETHBIM
roCyJapCcTBOM, IOCJE YK€ paMKax MPaKTUKU MEXAYHApOIHOIo cyda IMpHoOpeTaer
HOBO€ 3HAUEHHE, OTIMYHOE OT TOT0, B KOTOPOM 3TOT aKT paccMarpuBald IpH
patupukauuu. M B 3TOH CBSI3U, C YYETOM HAlMOHAJIbHBIX HHTEPECOB, BO3HUKAET
COMHEHHUE B JIOMYCTUMOCTH MCIIOJIHEHUSI COOTBETCTBYIOIIETO CyAeOHOTO perIeHHUs,
MPUHSATOTO Ha OCHOBE MEXAYHAPOJHOTO IOKYMEHTA, UICTOIKOBAHHOTO TO-HOBOMY.

Onpenenénuple NPENnATCTBUS JUISl Pa3BUTUS MEXKIYHAPOIHOIO MPaBOCYAHS
CO3JAET U 3aBUCUMOCTh MHOTHX CYAOB OT IMOJUTUYECKON BOJIA PYKOBOJACTBA TE€X WIIH
uHbix ctpadH. M. A. CapcembaeB, Hampumep, 3amedaeT, yto «Cyn EC saBmisiercs
JNEHUCTBUTEIBLHO HE3aBUCHMBIM OPIaHOM Cpelu Bcex pykoBoasauux opradoB EC... Cyn
EADC — npakTudecku moguuHeHHbBIN pykoBoasmnuM opranam EADC cyneOHbIii opraH,
He 00J1aJ1aeT MpaBoOM KOPPEKIUHU JiesTebHOoCTH opranoB EADCy [10, c. 100]. Ucxons

W3 TakuX OTIMYMH, CJIOXKHO TNpeAcTaBuUTh, 4To B pamkax EADC wMoxer



chopmupoBathcs, Hanpumep, ananor ECITY, kotopsrit OyaeT moinb30BaThCs JOBEpHUEM
CO CTOPOHBI BCEro HaceseHus crpan-uieHoB EADC.

OnpenenéHuble TPENSTCTBUSA JJI Pa3BUTHUSI MEXKIyHAPOJHOTO MPaBOCYIUS
CO3Ma€T M HEKas KOHKYPEHIIMSI MEXIy HAIMOHAJbHBIMU U MEXIYHAPOIAHBIMU
CyneOHBIMU OpraHaMy, XOTs HAJIUYUE STOM KOHKYPEHLMU MPU3HAETCS HE BCEMU
uccnenoaressiMi. C. FO. Mapoukus, HaripuMmep, BBICKa3bIBAET MHEHHE, YTO PEILICHHUS
Koncrturynuonnoro Cyna P® nHe Bbime pemenudt ECIIY, mosTomMy IpaBOBBIX
OCHOBaHUH N7l KOH(IIMKTa UHTEPECOB 3/1€Ch HET, Ha ero B3muia [8, ¢. 30]. Ho ecnu
00paTuThCs K CyneOHON MPAKTUKE, TO C CTAHET MOHSATHO, YTO KOH(JIUKT UHTEPECOB
npucytctByeT. Tak, o [leny AnuyroBa u [mankoBa, paccmorperHomy ECITY, 6b110
YCTAaHOBJICHO HapyLIEHUE N30MPaTEIbHbIX 3aKIOYEHHBIX (JUIIEHUE UX BOZMOXHOCTH
ydactBoBath B BblOOpax) [2]. [lozmuee Koncturynumonusii Cyn P®, npunumas
[TocranoBnenue ot 19 ampens 2016 ©. Ne 12-I1 [1] B cBsI3u ¢ yKa3aHHBIM JIEJIOM,
pacuenun TpedoBanuss ECITY kak HEBBITOJIHUMBIE, TEM CAMBIM CO3/aB MPEANOCHUIKY
IUIs1 HEBBITIONTHEHUS apyrux pemenuit ECITY.

Takum o00pa3oMm, MEXAYHApOJHOE MPABOCYAHE MPSIMO KOHKYPUPYET C
HallMOHAJIbHBIM TPABOCYIMEM, a COOTBETCTBYIOUIME MEXIYHAPOIHBIE CYyAbl — C
HallMOHAJIBHBIMU CYIAMH, YTO HE MOKET HE BJIEUb ONPEACIEHHBIX TPOTUBOPEUHUH.

3akioueHune

MexnyHapoqHOe TpaBOCYyAUME WrpaeT OrPOMHYI0 pPOJIb B  Pa3BUTUHU
HAIIMOHAJIBHBIX MPABOBBIX CUCTEM U, B TOM YHCJIE, POCCUUCKON MPABOBOW CUCTEMBI.
OpHako ero 3HaueHWE NEPEOLEHMBATH HE CIEAYET, BEAb HapSAAy C ONpPENEIIEHHBIM
MOJIOKUTEIbHBIM BIUSIHUEM MEXIYHAPOJHOE IMPAaBOCYIHE HECET W OMNpPEACIEHHBIC
pucku s rocygapcrBa.  [losToMy He mpeacTaBisieTcsl  LENecO00pa3HbIM
dbopMHUpOBaHUE EIUHOM IEHTPAIM30BAHHONW CHCTEMBI MEXKIyHAPOMHBIX CYIEeOHBIX
OpraHOB, CHAOXEHHOW  COOTBETCTBYIOIIUM  MEXaHU3MOM  IPUHYIUTEIHHOTO
WCIIOJIHEHHUS, 110 aHAJIOTUH C HAIIMOHAJIbHBIM MPABOCYIUEM.

VYuuTeiBass KOHKYPEHIMIO MEKIYHAPOJHOIO M HAIIMOHAJIBHOTO MPaBOCYIUs, a

TaK)Xe TOCYIapCTBEHHBIN CYBEpEHUTET U CBOOOAY KaXKJOTO roCyl1apCTBa B PEUICHUU



BOIIPOCOB BHYTPEHHEW M BHEIIHEW MOJIUTUKH, MEKyHAPOJHOE MPABOCYAUE CIECTYET
paccMaTpuBaTh JIMIIb KakK JOIMOJHEHHE K HAI[MOHAJILHOMY MpPaBOCYIMIO, a HE Kak

aJII)TCpHaTI/IBHblﬁ BapHUaHT IIpaBOCyaust, 1aKC B OTH&HGHHOﬁ ICPCIICKTHUBC.
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AHHOTAIUA

B cratbe npoaHain3npoBaHa aKTyadu3UpOBABIIASACS B MOCIEIHUE AECATUIETUS TEMA
MUTpallMd B KOHTEKCTE MEXAYHAPOJHO-TIPABOBOIO  PETYJIUPOBaHUS. ABTOp
3aTparuBae€T OCHOBHBIE HCTOYHUKH MEXAYHAPOJHOTO TIpaBa, PEryIupYrOIIue
MUTpAIMIO0 ¥ CBSI3aHHBIC C HEMl MpaBoOTHoIIeHUsA: BceoOlryro nexnapaiuio mnpas
yenoBeka 1948 r., KonBeHuuio o craryce OexenneB 1951 r., MexayHapoaHyto
KOHBEHIIUIO O JJUKBUIAIMH BceX (HOPM pacoBOM TUCKpUMHUHAIIMKM U MeXTyHapOIHYIO
KOHBEHIIHIO O 3alIUTE PaB BCEX TPYASIIINXCI-MUTPAHTOB U WICHOB uX cemeit 1990 r.
[locnenHuii TOKyMEHT HcCCleqyeTcsl 0ojiee MPUCTAIbHO, TaK KaK Ha €ro OCHOBE
peryaupyercs TpyJIoBasi MUTpallvs, KOTOpas B IEJIOM OMNpenemsieTcss OOJBITUHCTBO
BOIPOCOB MUTPALIMOHHON MPOOIEMAaTUKU B COBpeMEeHHOM Mupe. Kak o/1Ha 13 riaBHBIX
0COOEHHOCTE M  MpoOJIeM  MEXKIyHapOAHO-NPABOBOM  OCHOBBI ~ MUIPALMH
paccMaTpHUBaeTCs MPaBO3AIIUTHBIN MOIX0/1, KOTOPBIN, 10 MHEHHUIO aBTOPA, BHICTYIAET
[JIABHBIM OPUEHTUPOM Murpanuu. Hapsiay ¢ ero mpeoGnagaHueM MNpPaKTUYECKH
UTHOPUPYETCS  HEOOXOJUMOCTh  Pa3BUTUS  MEXKIYHAPOTHO-TIPABOBONM  OCHOBBI
MPOTUBOJICUCTBHST HE3aKOHHOW MHTrpanuu. OTo (Qopmupyer HeOIaronpusiTHbIe
YCJIOBUS JJIsi TIPUHSATHUSI BCE MHUPOBBIM COOOIIECTBOM TJIABHOTO MEXKyHAPOIHO-
MIPABOBOT'0 KCTOYHHKA 3aIUTHI IPaB TPYA0BbIX MUTpaHTOB — KouBenuuu 1990 r. Tem
HE MEHEEe, MUTPAIMOHHOE TIPaBO XapaKTEepU3yeTcs Kak OJHa U3 HauboJsee
MEePCIEKTUBHBIX Chep MEXKIYHAPOTHOTO TpaBa, HO YCIOBUEM €r0 Pa3BUTHUS aBTOP
BUJIUT COBEPIICHCTBOBAHHWIO HE TOJHKO HOPM, OOECIEUMBAIONIMX MPABO3ANIUTY B

chepe MUTpaliK, HO U TIPOTUBOACHCTBYIOIINX HEJIETAIbHOW MUTPAIIUH.
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PROBLEMS OF INTERNATIONAL LEGAL REGULATION OF
MIGRATION
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Abstract

The article analyzes the topic of migration, which has become relevant in recent
decades in the context of international legal regulation. The author touches upon the
main sources of international law governing migration and related legal relations: the
Universal Declaration of Human Rights of 1948, the Convention relating to the Status
of Refugees of 1951, the International Convention on the Elimination of All Forms of
Racial Discrimination and the International Convention on the Protection of the Rights
of All Migrant Workers and Members of Their Families of 1990. The latter document
Is being studied more closely, as it regulates labor migration, which generally
determines most of the migration issues in the modern world. The human rights
approach is considered as one of the main features and problems of the international
legal framework of migration, which, according to the author, acts as the main
guideline for migration. Along with its predominance, the need to develop an
international legal framework for countering illegal migration is practically ignored.
This creates unfavorable conditions for the adoption by the entire world community of

the main international legal source for the protection of the rights of migrant workers -



the 1990 Convention. Nevertheless, migration law is characterized as one of the most
promising areas of international law, but the author sees the improvement of not only
norms ensuring human rights protection in the field of migration, but also countering
illegal migration as a condition for its development.

Keywords: international migration, international legal regulation of migration,

migration law, migration, UN, migrants' rights, labor migration

BBenenue

Murpanusi CymecTByeT B TEUEHHUE BCE HCTOPHM YEJIOBEYECTBA, HO 0CO00
IUHAMHYHOE pa3BUTHE OHa mnonyuyuia B 20 Beke. B To ke BpeMs MeEXIyHapOIHO-
MIPABOBOE PETYIMPOBAHUE MUTPAIUS CTAJIO0 aKTUBHO Pa3BUBAThLCS JIUIIIb B MOCJICTHUE
necstuiietne, Ha yTo ykaseiBaloT E. B. Kucenesa u O. C. Kaxaesa [10, c. 131]. A. M.
JIMHOPIIOX BBICKA3bIBAET HECKOJIBKO OTJIMYHOE MHEHUWE, YKa3blBas HAa AKTHUBHOE
pPa3BUTHUE MEXKIYHAPOJIHO-TIPABOBOIO PETYIMPOBAHUS JaHHON cdepbl OTHONICHUU
HauuHas co 2-i mosoBuHbBI XX Beka [8, ¢. 95]. To ecTh O4YEBUIHO, YTO B TECUCHUE
JUTUTEIBHOTO TIepuo/ia PakTUUEeCKOro CyIleCTBOBAHUS MUTpAIlMU OHA OCTaBajgach 0e3
BHUMAaHUS MEXIyHapOAHOTO cooO1iecTB. I B CBSI3U ¢ ATUM B HACTOSIIIEE BpeMs BPS
JU MOXHO TOBOPUTH O BBICOKOM YPOBHE pa3BUTHUS COOTBETCTBYIOIETO
peryaupoBaHusl.

OOHOBPEMEHHO C 3TUM MOXHO C YBEPEHHOCTBHIO YTBEPKIaTh, YTO MPABOBOE
peryJaupoBaHUE MUTpallMd aKTUBHO pa3BUBAaeTCs M Ha HAIMOHAJIbHOM, U Ha
MEKIYHApOJIHOM ypoBHE [9, c. 14], mpu4éM B KOHTEKCTE MEXIYHAPOLHOTO YPOBHS
MMEET MECTO KaK perMoHajbHOE peryirpoBanue (Hanpumep, B pamkax CHI'), Tak u
mobansHoe (B pamkax OOH). Ho Henb3s ckazarh, YTO Tako€ pETyJIUPOBAHHE
MPUOTU3UIIOCH K COBEPIIEHCTBY. MeEXIyHApOAHO-TIPABOBbIE aKThl M KOHKPETHBIC
HOPMBI, IPU3BAHHBIC YPETYIUPOBATH MPABOOTHOIIEHUS B C(hepe MUTPAIIHH, COIEPKAT
HeMayio HegocTaTkoB. [loaToMy mOTpeOHOCTh B YCTpaHEHHE TaKUX HEIOCTaTKOB
OYEBHUJIHA, JJIsI YETO U HEOOXOAMM HAyYHOE OCMBICIICHHE TeMBI. B 9TOM 3akirodaercs

€€ aKTyaJIbHOCTD.



OcHOBHAas 4aCTh

B Tonkxosom cnosape JI. I1. KpeicuHa oTMedaeTcs, 4TO NMOHATHE «MUTPALIUN
UMEET aHIIIMHCKOE MTPOUCXOXKACHNE (aHTII. «migration») U O3HAYaeT «IIePEMEIICHUE,
«IrepecesieHney», MPUYEM Kak BHYTPU rOCyJapcTBa, TaK U 3a ero npenens [11].

AHaJIOTUYHBIM BapuUaHT TPAKTOBKM JAHHOTO IIOHATHE IIPEACTABICH U B
['moccapum TEpMUHOB M IOHSTHI, HCIIOIB3yEMBbIX TocyaapcTBamMu-ydactTHukamu CHIT
B MOrpaHU4HOU cdepe [S], rae Takxke MoIUepKUBAETCS, YTO IOHUMAaHUE yKa3aHHOTO
TEPMUHA OT IPUYUH 3TOrO MEePEMENICHUS.

He akueHTupys BHUMaHHE Ha HIOAHCAX TEPMHUHOJIOTHH, MOAYEPKHEM OCOOYIO
3HAYMMOCTh IMEHHO MEKTyHapOAHON MUTpaluu. IMEHHO OHa IIPEICTABIISIET HUHTEPEC
JUIsL TAaHHOTO HcciieoBaHus. I MMEHHO OHa BBICTYNAaeT B KauyecTBE IpEIMETa
MEXYHApOIHO-IIPABOBOI0 PETYIUPOBAHHUS.

Camo MeXIyHapomHO-IIpaBoBOoe€  peryaupoBanne A. M. JluHOpmiox
paccMaTpuBaeT Kak HauOonee 3PQPEKTUBHBIA HHCTPYMEHT  YNOPSAOYEHUS
MEXXIYHAPOIHON MUIPAllMH, B TOM YHCIIE€ BBHUJY TOTO, YTO OHO PEATIU3yeTCs KaK Ha
PETHOHATBFHOM MEXIYHAPOJAHOM YpPOBHE, TaK M Ha YHUBEpPCAJIBbHOM (TJI00abHOM)
MEXAYHapOoaHOM ypoBHE [8, c. 94]. C 3TUM MHEHHEM MOXXHO COINIACUTHCS JIWIb
oryactd. Hu B KoeM ciiydyae He NMPUHMKAS 3HAYMMOCTU MEKIYyHAPOIHO- ITPaBOBOIO
PEryJIMPOBaHUS MUTPALIMOHHBIX MPOLIECCOB, HENb3sl HE OTMETUTh, YTO pEIICHHE
MUTPALMOHHBIX BOMNPOCOB 3aBUCHT HMMEHHO OT HAlMOHAJIBHOIO MHUIPALMOHHOIO
3aKOHOJIaTEeNIbCTBA.

W B 3TOM CBSI3U BPsIA JIM MOXKHO TOBOPUTH O TOM, YTO UMEHHO MEXIYHAPOIHO-
MPaBOBOE pEryJIMpOBaHUE SBJISETCA HamOoiee dSPPEKTUBHBIM HHCTPYMEHTOM
YHOOPSAIOUYEHUS MUTPALMU, IOCKOJIbKY Ha MEXIYHAapOAHOM YPOBHE MHIpalus
perIaMEeHTUPYETCs JTUIIb B CaMOM 0011IeM BUJE, a IETATU3UPYIOTCS HIOAHC MUTPAIH
MMEHHO B paMKaxX HalMOHAJIBHOIO MpaBa KakJ10ro u3 rocyaapcts. MimeHHo B paMkax
HAllMOHAJIBHOTO TMpaBa peliaeTcsi BOIPOC O TOM, KaKOM MOPSIIOK BbE3/la B CTPAHY U
BbI€3/1a U3 HEE YCTAHOBUTD; IPUHUMATH JIM MEXIYHAPOJAHbIE ITPABOBBIE AKTHI (B TOM

qucje, peryJupyrolyde MHUTpalMio) B KauyeCTBE YacTH HAIMOHAJIIBHOW IPaBOBOM



CUCTEMBI; paTU(PUIIMPOBATH JIM TOT WM WHOW KOHKPETHBIA MEXKyHAPOIHO-TTPAaBOBOM
JOKYMEHT U T. 1.

HCTOYHMKH MEXIyHApOIHOTO MHIPAIIMOHHOTO TIpaBa YCJIOBHO 0OOpa3yioT
CUCTEMY W OTYACTH YMOPSAIOYEHBI, TO3TOMY HMX MOXXHO KJIacCH(PHUIIMPOBATH Ha
HECKOJIBKO TPYMIL:

- HICTOYHUKH OOIIETO Xapakrepa;

- CHEIUaJIbHbIE UCTOYHHKY;

- WCTOYHUKHM JIpyTUX oOTpaciied (momoTpacieil) MexXAyHapOAHOTo IpaBa,
pacrpocTpaHsone cBoe aercTBue Ha cepy murpanuu [9, c. 20].

[ToMUMO TOTO, UCTOYHUKH MEXIYHAPOIHOTO MUTPALMOHHOTO IpaBa yCIOBHO
MOXXHO KJIACCU(PUIIMPOBATh U IO UHBIM KPUTEPUSIM, B YACTHOCTH, MO MaciuTadam,
chepe neWCTBUS UM YPOBHIO, HA KOTOPOM OHHM MPHUHATHL. B 3TON CBSI3M MOXXHO
BBIJICTIUTh UCTOYHUKHU, TPUHUMAEMBIE U IEUCTBYIOLIUE:

- B NI00aJIbHBIX MaciiTabax (Harpumep, B pamkax OOH);

- B pETHOHAJIBHOM MEXIYHapOJHOM MaciiTade (Hanpumep, B pamkax CHI).

[ToMuMO TOTO, UMEIOT MECTO M ABYCTOPOHHUE HCTOUYHHMKHU, PETYIUPYIOIIHNE
BOIIPOCHl MHUIPAllMU Ha JIBYCTOPOHHE MEXAYHAPOJHOM YpPOBHE, MX YCJIOBHO TOXE
MOXKHO pacCMaTpHBaTh KaK perMoHajbHbIe, HO crieluduKa B TOM, YTO TPUHUMAIOTCS
OHM BC€ paMOK MEXJAYHAPOAHBIX OpraHu3alui, a pamMKax JABYCTOPOHHHUX
JIOTOBOPEHHOCTEM.

Jlanee npencTaBisieTcs BaXXKHBIM BKPATIIE paCCMOTPETh HEKOTOPHIE KIIFOUEBBIE
HMCTOUYHUKUA MEXIYyHApOJHOTO MpaBa, perynupyromue chepy murpamuu. Cpenu HUX
BhIIeNsieTcs: BceoOmias neknmapariusi mpaB  4esoBeKka, mNpuHATas [eHepanbHOMN
Accambnieeit OOH 10 nekabps 1948 1. [1], koTOpass XOTS U OTHOCUTCS K
MEXyHAPOHO-TIPABOBBIM aKTaM oOOIIEero xapakrepa (TMPUMEHHUTENIbHO K cdepe
pEryJIupoBaHusl MUTpallMu), TO HO 3aHUMAET, TEM HE MEHee, BEIyllee MECTO,
MOCKOJIbKY BCE€ WHBIE MCTOYHHUKH TIpaBa B I[€JIOM OPUEHTUPYIOTCS MMEHHO Ha €e

nonoxkeHusi. B 3ToM cMmbIciie €€ MOXKHO Ha3BaTh INIaBHBIM OPUCHTHUPOM B



MEXyHAPOTHO-TIPABOBOM PETYJIUPOBAHUN JTIOOBIX Chep 0OIIECTBEHHBIX OTHOIIICHUH,
3aTparuBarolyX MpaBa U CBOOO/IbI YEIOBEKa U IpaXkIaHUHA.

B wactu perynmupoBaHusi MUTpaIiuy 0co0yt0 3HAYMMOCTh B JaHHOU Jlekmaparuu
uMeeT CT. 13, 3akperistonmas mpaBo Ha CBOOOMY MEPEABUKEHUS, B TOM YHCIIEC TIPABO
NOKH/IaTh CBOIO CTpaHy W BO3BpalllaThCAd B HEE; a Takke CT. 14, rapaHtupyromas
KOKJIOMY YEJIOBEKYy NpaBO IOMCKAa YOEXHINa OT TMPEeCIeIOBaHUs B JPYTUX
rocylapcTBax, HO JIMIIb NPUMEHUTEIBHO K CIy4dasM [pECclIeIOBaHUS IO
MOJINTUYECKUM MOTHBaM. [loMumMo ToTo, MoaBstoniee OOIBIIMHCTBO MPaB ¥ CBOOO,
3aKpeIIEHHBIX B yKa3aHHOW Jlekiapauuu, rapaHTUPYETCsl HE TOJIBKO HE TOJBKO
IrpaXIaHUHY, HO U YEJIOBEKY, HE3aBUCUMO OT TPa)KJaHCTBA. DTO O3HAYAET, YTO BCE
MpaBa, TapaHTUPyEMBIE YKa3aHHOU [[eknapanueil, B paBHOM MEpe pacpOCTPaAHSIOTCS
Y HAa MUTPAHTOB, YTO CO3JAET UM OMNPEAECIEHHYIO MEXAYHAPOAHO-IIPABOBYIO 3aIIUTY,
0COOEHHO HYXHYIO B YCJIOBUSIX MPEOBIBAHUS B UY>KOM JIJIs HUX TOCY/IapCTBE.

KonBenmust o craryce OexenueB ot 28 uronst 1951 1. [2] B ompeneneHHOM
CTEIICHU Pa3BUBAET UJICH, 3aJI0KEHHbIE BO Bceollei aexnapauu U JeTaau3upyer
MHOTHE HIOAHCHl BBIHY)KJICHHOW MHrpanuu. 37eCh MNPUHIMIHUAIBHO BaXXHO
MOAYEPKHYTh, UTO MOJIOKEeHUST KOHBEHIIMM HE TO3BOJISIOT TOCyAapCTBaM MPUMEHSITh
AKECTKUE MEPHI B OTHOUIEHUHA MUTPAHTOB, MMPUYEM Ja)Ke B TE€X CIydasX, KOTAa UMEET
MECTO HE3akOHHasg wmurpauus. M JaHHBIM JOKYMEHT CO3MAET ONPEICIEHHYIO
MpaBoBYI0 0a3zy JJis 0OOCHOBAHHOMW, TPABOMEPHOM Jieranu3aluu OSKEeHIIEB B HOBOM
TSl HUX TOCYJapCTBe.

MexnyHapoqHass KOHBEHIMST O JIMKBHAAIMM BceX GoOpM  pacoBoit
JTMCKpUMMHALIMM : 3aKiatoueHa 21 aek. 1965 r. [3] HemocpeaCTBEHHO HE PeryjJupyroT
BOIMIPOCHI MWTpAllUM, OJHAKO CO3Ma€T TPABOBYI0 OCHOBY ISl yCTpaHEHUS
COOTBETCTBYIOIIEH MUCKPUMHMHAIIMK, YTO MPUHIIUITUATILHO BaXKHO ISl oOecreueHus
rapaHTUd MUTpaHTaM, 3a4acTyl0 OKa3bIBAIOIIMMCS C 4YYXKJIOM (IO PacoBbIM,
HaIlMOHAJIBHBIM, PEJTUTHO3HBIM MTPU3HAKAM) JIJISl HUX COI[UYME.

HemanoBaxkHyto pojib B CHCTEME HCTOYHUKOB MEXIYHAPOIHOTO TpaBa,

peryaupyrommx cpepy Murpanuud, urpaetr npuHsTtas Ha ypoBHe OOH



MexnyHapoaHasi KOHBEHLIMSI O 3allUTE MPaB BCEX TPYIAALIMXCA-MUTPAHTOB U YJIECHOB
ux cemeid or 18 nmexabps 1990 r. [4]. DTO AOKYMEHT CHEIHaJIbHOIO Xapakrep,
MpU3HABaEMbIi 0COO0 3HAYUMBIM B CBSI3U C TEM, YTO B MOCJIEIHHUE IECATHUICTHUS
TpyZlOBasi MHUTpaldsi OCOOCHHO IWHAMHYHO pPa3BUBAETCSA, PACTET YHCIECHHOCTD
TPYAOBBIX MUTPAHTOB, a BOIIPOCHI UX CTaTyca, BOMPOCHI 3alIUThI UX MPaB U B LIEJIOM
COIIyTCTBYIOIAsl 3TOMY IpoOJeMaThKa CTaHOBUTCS Bce Oosee 3HAUMMOM U Tpelyer
0oJiee 1eTaIbHOTO PETYIUPOBAHMSL.

VYkazanHas MexyHapoaHasi KOHBEHIIMS JOCTaTOYHO OOBbEeMHas, BKJIIOUAET B
cebs Oonee 90 crareil, OObeIMHEHHBIX B 9 paslenoB, coaep)KaluX HOPMBI, B
YaCTHOCTH, O HEIUCKPUMUHAIIMN MUTPAHTOB, 3aIUTE X MPaB 1 CBOOOI, a TAKXKE MpaB
U CcBOOOJI WIEHOB UX CEMEW, O CO3JaHUM HOPMAJbHBIX YCIOBUH B OTHOILIECHUU
MUTPALHH.

B nureparype ormeuaercss ocobas pojib UMEHHO AaHHOW MexayHapoaHou
KOHBEHIIMU, YTO MPEACTaBIseTCs OOOCHOBAaHHBIM, YUYHUTHIBAas €€ CIELHUAIbHBIX
XapakTep M JOCTAaTOYHO JETalbHYI0 INpopabOTKy MHOTHMX HOpM. BMmecre ¢ Tem, B
MIPAKTUYECKOM IUIAHE YKa3aHHBIM JOKYMEHT HE pEalin3yeTcsl B MOJHOM Mepe, €CIU
TOBOPUTH O TIJOOAIBHOM MacuTabe, YeMy HMEIOTCS JOBOJBHO 3HAYUMbIE
npenstcTBus. [Ipm 5ToM B KayecTBe KIIOYEBOM Ha3bIBaeTCs MpodieMa «crnadoi
peanu3annu e€ MoJOXKEHUN Ha BHYTPUTOCYAapCTBEHHOM YPOBHE, a TaKxke mpoodiema
e€¢ paTuQUKAMK PSAOM TOCYIApCTB, KOTOpPbIE AaKTUBHO HCHONB3YIOT TPy
MUTPAHTOBY [8, . 96]. OUeBUIHO, YTO MHOTHMM TOCYJIapCTBAM MPUHATHE YKa3aHHOU
MexayHapoqHOM KOHBEHLIMM HE BBITOJHO, IIOCKOJBKY OHAa HAaKJIaJAbIBacT Ha
paruduuMpoBaBILKE €€ CTPaHbl Maccy 00s3aTebCTB. BMecTe ¢ TeM, B IIaHe 3allUThI
npaB ¥ cBOOO/ YeloBeKa NpUHITHE TaHHONH KOHBEHIIMM BCEMU CTpaHaMU BaXHO.

B nureparype orMedeHo, necTBre ykazaHHONM KOHBEHIIMM B HACTOsAIIEE BPEMS
OCTAaEeTCsl BECbMa OIPAaHWYEHHBIM MMEHHO BBHJY OTKa3a MHOTHMX TOCYAapCTB OT €€
patudukanuu: u3 193 crpan patuduurpoBany JaHHBIA TOKyMEHT Juilb S6. [Ipuduem
CpeIy OTKa3aBUIMXCS OT paTU(UKALMU CTpaH B OCHOBHOM YMCIISTCS CTpaHbl 3amnaja,

KOTOPbIC HanOojiee aKTHUBHO IMPUHUMAIOT MUI'PAHTOB. HCXOJIH Hn3 3TOTIO,



A. M. /IluHOpIIOX Jak€ Ha3bIBACT YKA3aHHBIM JOKYMEHT KOHBEHLHEW CTpaH
MPOUCXOXKICHUS TPYAALIUXCS MUTPAHTOB U YJIEHOB UX ceMei [8, c. 97].

W3noxkeHHOE TMO3BOJSIET CHAENaTh BBIBOA O TOM, YTO 3aMHTEPECOBAHHOCTh
MHOTHX CTPaH B MEXJIYHApOJIHO-IIPABOBOM PETYJIUPOBAHUM MUTPALIUM OCTAETCS MO
BompocoM. U B 3To# cBsi3U B O0JIbIIIEH MepE B TAKOM PETYIUPOBAHUY 3aUHTEPECOBAHBI
CTpaHbI IPOUCXOKICHUS MUTPAHTOB, HEKETU MTPUHUMAIOIIUE TOCYIapCTBRA.

B koHTekcTe mnpoOIEeMaTUKU MUTPAMM  HENb3s HE 3aTpOHYTh BOIPOC
peanu3alny TaK Ha3bIBAEMOTI'0 IPABO3AIIMTHOIO MOIX0/1a K MUTpaluu. Takon Moaxoa
B LIEJIOM HOCHUT XapaKTep MMEHHO IOPUAMYECKOro 00s3aTesIbCTBA, a HE Aesia J00poid
BOJIM TOCYIapCTBa; MPEIoJiaraeT O0OS3aTeIbHOCTh 3alllUThl TIPaB  YeJIOBEKa
MPUMEHUTENBHO K JI000M AEeSATENbHOCTH rocyaapctsa B cepe murpanuu. [lomumo
TOTO, MPABO3ALIUTHBIN MOAX0J] PACIIEHUBAETCS B Kaue€CTBE OCHOBBI «JIJIsi Hambosee
MOJIHOTO MCTOJIB30BaHUS MTOTEHIMAIa MUTPAIIUH B IIEJISIX Pa3BUTUSI HA 0JIaro KaXKJ0ro
4yesioBeka, 001ecTsa, rocynapersa» [10, c. 139].

Opnnako, 4TO ciemyeT MOHUMATh IO/ WCIIOIb30BaHUEM MOTEHIMAla MUTPALINH,
HE BIIOJIHE MOHSATHO, KaK HE MOHSITHO M TO, HACKOJBKO HEOOXOAUMO HCHOJIb30BaHUE
ATOrO MOTEHIMANa ISl K&KIOW CTpaHbl, B TOM uKcie u A Poccun. Tak, yunThiBas
OTPOMHBIE PECypChl, B TOM 4HCII€ TeppuTOopuaibHble, Poccusi morna Obl MPUHATH
3HAYUTENBHOE KOJIMYECTBO MHUTPAHTOB M B 3TOM COCTOUT €€ KOJOCCAJIbHBIN
noteHurali. Ho Hy»Ha Jii Takasi peaau3aiusi MUTPallMOHHOTO MOTEHINAaNa JJIsl Hallen
CTpaHbl — OOJBILION BOIPOC.

B coBpemMeHHBIX peanusX aKkTyalleH APYrod BOIPOC — IPOTUBOJACHCTBUE
HE3akOHHON wMurpanuu. C 1eabl0 MOpeOTBPAlIEHUS HE3aKOHHOW MUTPalUU
roCyJlapcTBa  BBIHYXKJICHBI ~ MOpPEANPUHUMATh  AKTHUBHBIE  YCHUJIUS  Kak  Ha
BHYTPUTOCYAApPCTBEHHOM, TaK U Ha MEXIYHapOAHOM ypoBHE. [7, c. 343; 12, ¢. 153], B
TOM YHCIIE, C MPUBICYCHUEM CHJIOBBIX CTPYKTYp [7, c. 343], HO MOJOKUTEIIbHbBIC
pe3yNIbTaThl TAKKE MEPhI MPUHOCT HE BCET/IA.

He BmonnHe ycnemnas Oopb0a ¢ HE3aKOHHOW MHUTpAIMeil 00yCIOBIMBACTCS

MHOXCCTBOM (baKTOpOB, B TOM 4YHCIJIC:



- 3HAYUTEJIbHON MPOTSHKEHHOCTBIO I'PAHMI] CTPaH, HA TEPPUTOPHUIO KOTOPBIMA
npuObIBaIO HEJlETalbHbIE MUTPAHTHI;

- BBITOJIHBIM reorpapuueckuM MoJI0KEHUEM;

- BBICOKMM YPOBHEM Pa3BUTHS IPUHUMAIOIINX CTPaH, U HU3KUM YPOBHEM CTpaH,
C TEPPUTOPUHN KOTOPBIX MUTPAHTHI IPUOBIBAIOT [6, C. 275].

Ycunenuto 31oit mpoOiieMsbl CriocoO0CTBYET mobanu3anus [7, c. 342], B ycloBus
KOTOPOU BCE TPYAHEE MPOTUBOCTOSATh HE3AKOHHOW MUTpaluu. B To ke BpeMs HENb3s
HAa OTMETHUTH TO, YTO Ha YPOBHE MEXKIyHApOIHOTO MpaBa B I0o0aIbHOM MaciiTade
MPOTUBOJCHCTBAE HE3aKOHHOW MUTpPAalld B JOJDKHOM MEpe HE PETYIUPYETCS U HE
OpraHU3yeTCsl, a T€ yCUIIUS, KOTOPBIE MPEITPUHUMAIOTCS B 3TOM HAPABICHUU, MOKHO
PACUEHUTh KaK HE3HAUUTEIIbHBIE.

B TO e BpeMsi CTOMT MpHU3HATh, YTO MEXKIYHAPOAHOMY IpaBy HMPUHAIJICKUT
Beylasi pojb B Pa3BUTUU MUTPALMOHHBIX MpoueccoB [7, c. 343], mOCKOIbKY OHO
CO3/1aeT MPEANOCHUIKH JIJIsl TMOepaIn3alyy MpaBoBOTrO NopsAaka Murpanuu. OmaHako
CO3aHMIO IIPABOBOM OCHOBBI, IO3BOJSIOIIEH IPOTUBOAECHCTBOBATH HE3aKOHHOU
MUTPALMH, HA MEXIYHAPOAHOM YPOBHE HE yIEIseTCs AOKHOro BHUMaHusa. Ho oHo
JNEUCTBYET JIUIIb B TOW MEPE, B KAKOM ITPUHUMAETCSI HA HALIMOHAJIBHOM YPOBHE.

[Ipu3HaBas BaKHYIO pOJib MEKIYHAPOHOTIO IpaBa B pEryJIupOBaHUN MUTPALINH,
Ba)KHO OJTYEPKHYTh, UTO B €0 paMKax, B TOM YHUCJIE, TOCYIapCTBA IPUHUMAIOT Ha Ce0s
OTIpeJICICHHbIEC 0053aTeIhCTBA B YACTH PETYIUPOBAHUS MUTPAIIMK HA HAIIMOHATHLHOM
ypoBHe. OJIHAKO MCIOJHEHHE ATUX 00s3aTEIhCTB MPOUCXOIUT HEOJUHAKOBO [6, C.
278]. 3aKOHOIATENBCTBO OAHUX CTPAaH B YAaCTH PETYIMPOBAHMS MHUIPALMHM U IPAB
MUTPAHTOB OKa3bIBaeTCs OOJiee KECTKUM, B TO BpeMsl Kak JIPYrux CTpaH — OoJjee
TuOepabHBIM.

3akirouenmne

1.  MexayHapoAHO-IPABOBOE  PETYJIMPOBAHUE  MHUIPAllUM  OCTAETCs
OJHOCTOPOHHE OPUEHTUPOBAHHBIM, BBHJY NPEBAIMPOBAHUS MPABO3AUUTHOIO
MOJIX0/1a ¥ HEAOOIEHKH MPOOIeMaTUKU HE3aKOHHOW MHUTpAIH, FOPUINYECKasi OCHOBA

KOTOPO HE pa3BUBAETCS AOJKHBIM 00pa3oM.



2. TocynapcTBa B cBOeM OOJIBIIMHCTBE, 0COOCHHO Pa3BUTHIE CTPaHBI 3amaja, He
3aMHTEPECOBAHBI B PA3BUTHH MEXIYHAPOAHO-MPABOBOTO PETYIUPOBAHUS MUTPALUH,
MMOCKOJIbKY TaKO€ PAa3BUTHC BBIHYXIACT K MPHUHATHIO M paTH(PUKANHA PA3THIHBIX
MEXAYHAPOJHBIX JTOKYMEHTOB, OPHEHTUPOBAHHBIX MPEKJE BCErO Ha 3aIUTY IPaB
MUTPAHTOB, a HE HA pelIeHUE MpoOJieM He3aKOHHOW MUTPALIH.

3. MurpanmoHHoe TpaBO BHIWUTCS OIHOM W3 TMEPCHEKTUBHEHIMX cdep
MEXIyHApOJHOTO IpaBa, HO M ero pa3Butusa B pamMkax OOH pomxHBI
NPEANPUHUMATBECS  yCUJIMA IO  COBEPIICHCTBOBAHUIKD HE  TOJBKO  HOPM,
oOecreunBaromMuX MPaBO3allUTy B cdepe Murpanud, HO UM MPOTUBOACHCTBHE

HeJIeTaJIbHOM MUT'pANU.
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